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(S E R V E D) 
(February 1, 1960) 
(Federal Maritime Board) 


FEDERAL MARITIME COMMISSION 


NO. 892 


STATES MARINE LINES - HOHENBERG BROTHERS 
VIOLATION OF SECTION 16 
| 
| 
ORDER | 
At a Session of the FEDERAL MARITIME BOARD held at its Office in 


Washington, D. C., this 28th day of January. 1960. | 


| 
IT APPEARING, That there is information before the Board that 

Hohenberg Brothers, Memphis, Tenn., as shipper, in connection with the 
shipment of certain cotton on the vessel S.S. ALCA on or about January 
6, 1958 from the Port of San Francisco, California, through the means of 
false billing, false classification and by other unfair devices or means 
attempted to obtain and did obtain transportation by water for such prop- 
erty at less than the rates which would otherwise be applicable and that 
Global Bulk Transport Corp. (formerly States Marine Corp.) and States 
Marine Lines Inc. (formerly States Marine Corp. of Del.) common car- 


riers by water in foreign commerce knowingly allowed Hohenberg Brothers 


to so obtain said transportation at less than the regular rates or charges 


then established and enforced; 
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IT IS ORDERED. That an investigation is hereby instituted to de- 


termine whether any or all of the parties named above have acted in 
violation of section 16 of the Shipping Act, 1916, (46 U.S.C. 814); and 
IT IS FURTHER ORDERED, That all persons named above are made 


respondents in this proceeding which is to be set for hearing before an 


examiner from the Hearing Examiners’ Office at a time and place to be 
announced, and 

IT IS FURTHER ORDERED, That a copy of this order be served 
on each of the respondents and published in the Federal Register. 
By the Board. 


/s/ James L. Pimper 
(SEAL) Secretary 


USCOMM-MA-DC 


EXCERPTS FROM TRANSCRIPT OF TESTIMONY 
OF WITNESSES BEFORE FEDERAL MARITIME 
BOARD HEARING EXAMINER EDWARD C. 
JOHNSON ON MAY 24-25, 1960 IN NEW YORK, N.Y. 


x * * * * 

MR. GORMLEY: [Public Counsel]: It may well be. I don't 
particularly intend to offer it now. I wonder if Mr. Wohlstetter will 
stipulate that as far as the shipments are now here concerned that the 
United States Commodity Company and Hohenberg Brothers were the 
same. 

MR. TURK: It is my understanding that the United States 
Commodity Company is a trade name of Hohenberg Brothers. 

* * * * * 
MR. JOSEPH A. de la PENA 
DIRECT EXAMINATION 
BY MR. GORMLEY: 
* * * * * 

Q. In January, 1958, were States Marine Lines a member of 

Pacific Coast European Conference? A. Yes. 
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Q. Were tariffs filed by that Conference? A. Yes. 
* * * * * | 
A. That dock receipt was made out in conjunction with the Export 
Declaration by the Freight Forwarder. It was part of a set and when 
we get these Export Declarations we automatically strip the Export 


Declarations and the dock receipts and send the dock receipts to the 
Terminal, | 

Q. The Cotton Bales in the Howard Terminal dock receipts iden- 
tified as Exhibit 2, are the same bales covered under States Marine Lines, 
Exhibit 3? A. That is correct. | 


* * * * * 


| 


A. This is an inspection report made by the Inspection Bureau of 
the Pacific European Conference and it covers the remeasure ment of 
25 bales each out of 400 bales of this 600 bale lot covered by bill of lading 


number 6. 


Q. Now sir, I show you bill of lading number 6, identified as number 


5, and I ask you if the four sheets of the Pacific Cargo Inspection Bureau 
relate to any of the cotton appearing in the bill of lading? A. Yes, it does. 
Q. To which group? The A or B Group or both? A. The A Group. 
* * * * * | 
A. They make periodic checks or daily calls at the piers and if 
they see any new cotton they might look it over if it looks like it might 


1 
| 
| 


| 


be irregular in any way. Otherwise, they will test it. * * * 
* * * * * 
EXAMINER JOHNSON: Let me ask a question of you, Mr. de la 
Pena. Is this Cotton Inspection Bureau set up by the Pacific Coast 
European Conference ? 
THE WITNESS: It's an inspection bureau that's set up by’ all of 
the conferences on the Pacific Coast. | 
EXAMINER JOHNSON: Of which the Pacific Coast is one, the 
European Conference is one ? | 
THE WITNESS: Yes. 
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EXAMINER JOHNSON: We've had some testimony here concerning 
high and low density cotton. I'm sure you gentlemen know what those 
terms are, but the Chairman does not. Will you briefly describe what is 
meant by this ? 

THE WITNESS: Well, you have three or four-- I thought it was 
three. but apparently it’s four -- densities-- 

EXAMINER JOHNSON: Just briefly describe what they are. 

THE WITNESS: (continuing) -- in the Tariff. The high density 
cotton is cotton that is compressed to a density of 32 pounds or more. 

EXAMINER JOHNSON: Per what? 

THE WITNESS: Per cubic foot, 32 pounds. If it's high "D" density, 

it takes a lower rate than standard density or general density. 

EXAMINER JOHNSON: Then the density of the cotton has nothing 
to do with-- 

THE WITNESS: It has to do merely with the rate. 

x * * * 
[ BY MR. GORMLEY: ] 

Q. Sir, we have gone over page 1 at least once, and my page one 
is "SCOE,” and there you found four bales of cotton with a density of 
27 pounds per cubic foot or greater. On page 2, which is marked "GIOE ,” 
how many bales do you find with such density? A. None. 

Q. Andon page 3, which is marked "ICOE"? A. One bale. 

Q. And on page 4, which is marked "CYOE"? A. Two bales. 

EXAMINER JOHNSON: Off the record. 


(A discussion was held off the record.) 


Q. Mr. de la Pena, on page 4 you say that there are two shipments 
with a density of 27 pounds per cubic foot or greater. Which is the first 
one? A. The first one is -- 

Q. Identified by tag or bale number in the left-hand column. 

A. 64568. 
Q. Yes. And the second one? A. The second one is 64993. 
Q. On the first page, 25 out of 99 bales were examined, and on the 
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second page 25 out of a hundred, and on the third page 25 out of 99, and 
on the fourth page 25 out of a hundred. Am I correct? A. Yes, 

Q. Can you tell me whether under the conference rules or the 
rules of the Bureau, a sampling of 25 out of a hundred bales is sufficient 
to establish a rate on all 100 bales? A. It's the accepted practice. 

Q. Have there been other experiences that you know of where a 
rate has been changed because the Inspection Bureau found 25 ont of 
a hundred having a different density? A. I have no specific instance 

of that, but I will make this comment, that a carrier will change 
the rate even though perhaps only 20 per cent was inspected. | 

Q. You mean the carrier would change it on all bales of the ship- 
ment, not only on those specifically -- A. They would be instructed to 
change the rate. I'll put it in that way. | 

MR. WOHLSTETTER: Could I have that read back, please ? 

(The last question and answer were read back by the reporter.) 

MR. WOHLSTETTER: Could I ask a clarifying question? | Do you 
mean to say, Mr. de la Pena, that if a sampling were taken of only 400 
bales and the other 200 bales were not inspected, that the carrier would 
change the rate on the 200 bales, none of which was inspected at all? 

THE WITNESS: No, I don't mean that. I mean out of a lot. In 
other words, there were six lots here. Four lots were inspected. In 


this particular case, approximately 25 per cent was inspected. 1 would say 
that even though only 20 per cent were inspected, we would still have to 
recognize the inspection report and change the rate on the -- 
MR. WOHLSTETTER: On the four lots ? | 
THE WITNESS: Yes, on the four lots inspected, but not the other two. 
* * x * * 
[ BY MR. GORMLEY: ] 
Q. Do you know how they go about measuring this, or weighing 


| 
this cotton? Do you know what they physically do to determine its density ? 
A. Yes. They weigh the cotton and they measure it. And if it doesn't 
cube in accordance with the description shown on the shipping documents, 

| 
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EXAMINER JOHNSON: We've had some testimony here concerning 
high and low density cotton. I’m sure you gentlemen know what those 
terms are. but the Chairman does not. Will you briefly describe what is 
meant by this ? 

THE WITNESS: Well, you have three or four-- I thought it was 
three, but apparently it’s four -- densities-- 

EXAMINER JOHNSON: Just briefly describe what they are. 

THE WITNESS: (continuing) -- in the Tariff. The high density 
cotton is cotton that is compressed to a density of 32 pounds or more. 

EXAMINER JOHNSON: Per what? 

THE WITNESS: Per cubic foot, 32 pounds. If it’s high "D" density, 

it takes a lower rate than standard density or general density. 

EXAMINER JOHNSON: Then the density of the cotton has nothing 
to do with-- 

THE WITNESS: It has to do merely with the rate. 

= * * * 
{ BY MR. GORMLEY: ] 

Q. Sir, we have gone over page 1 at least once, and my page one 

is "SCOE ,” and there you found four bales of cotton with a density of 


27 pounds per cubic foot or greater. On page 2, which is marked "GIOE,” 
how many bales do you find with such density? A. None. 
Q. And on page 3, which is marked "ICOE"? A. One bale. 
Q. And on page 4, which is marked "CYOE"? A. Two bales. 
EXAMINER JOHNSON: Off the record. 
(A discussion was held off the record.) 


Q. Mr. de la Pena, on page 4 you say that there are two shipments 
with a density of 27 pounds per cubic foot or greater. Which is the first 
one? A. The first one is -- 

Q. Identified by tag or bale number in the left-hand column. 

A. 64568. 
Q. Yes. And the second one? A. The second one is 64993. 
Q. On the first page, 25 out of 99 bales were examined, and on the 
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second page 25 out of a hundred, and on the third page 25 out of 99, and 
on the fourth page 25 out of a hundred. AmI correct? A. Yes. 

Q. Can you tell me whether under the conference rules or the 
rules of the Bureau, a sampling of 25 out of a hundred bales is sufficient 
to establish a rate on all 100 bales? A. It's the accepted practice. 

Q. Have there been other experiences that you know of where a 
rate has been changed because the Inspection Bureau found 25 out of 
a hundred having a different density? A. I have no specific instance 

of that, but I will make this comment, that a carrier will change 
the rate even though perhaps only 20 per cent was inspected. | 

Q. You mean the carrier would change it on all bales of the ship- 
ment, not only on those specifically -- A. They would be instructed to 
change the rate. I'll put it in that way. 

MR. WOHLSTETTER: Could I have that read back, please ? 

(The last question and answer were read back by the Reporter. ) 

MR. WOHLSTETTER: Could Iask a clarifying question 7 ? Do you 
mean to say, Mr. de la Pena, that if a sampling were taken of only 400 
bales and the other 200 bales were not inspected, that the carrier would 
change the rate on the 200 bales, none of which was inspected at all? 

THE WITNESS: No, I don't mean that. I mean out of a lot. In 


other words, there were six lots here. Four lots were inspected. In 


this particular case, approximately 25 per cent was inspected.! I would say 
that even though only 20 per cent were inspected, we would stil have to 
recognize the inspection report and change the rate on the -- 
MR. WOHLSTETTER: On the four lots? | 
THE WITNESS: Yes, on the four lots inspected, but not the other two. 
* * * * * H 
[ BY MR. GORMLEY: ] 
Q. Do you know how they go about measuring this, or weighing 
this cotton? Do you know what they physically do to determine its density ? 
A. Yes. They weigh the cotton and they measure it. And if it doesn’ t 


cube in accordance with the description shown on the shipping documents, 


they give us a report and we have to be guided by the type of report they 
give us, or their findings. 

Q. They physically measure and physically put on scales this 
cotton? A. They do. It’s a physical operation where they handle each 
bale of cotton appearing on one of these inspections. 

MR. TURK: Do they use a caliper to measure the widths ? 

THE WITNESS: Yes, and they weigh the cotton. 


x x * x * 


THE WITNESS: I think we'd better use another term than sampling. 
Sampling is for grading, classification, of cotton. This is not sampling; 


it is testing in density of the bale. 

EXAMINER JOHNSON: In testing for density, is it customary to 
use as much as 20 or 25 per cent of the lot to test? 

THE WITNESS: Yes, it is. You have to strike a reasonably good 
average in the eyes of the Inspection Bureau, and the cotton -- 

x x * * * 
[BY MR. GORMLEY: ] 

Q. But you would testify that 400 of these 600 bales were assigned 
the higher rate for carriage by the carrier on the basis of this inspection 
report? A. Right. 

* x - * * 

A. “Hohenberg was aware that some of the bales were oversized 
but were of the understanding that we would protect them with the $2.45 
rate on the entire 600 bales provided actual measurements were not 
taken by the Inspection Bureau.” 

Q. Read paragraph number 4 also, please. A. "Hohenberg Bros., 

Memphis have today contacted me contending the 400 bales should 
be reduced to the $2.45 rate. Hohenberg also stated that this complaint 
had been previously handled by their Mr. Bischoff with Mr. de la Pena 
in San Francisco but had been unable to receive any satisfaction.” 

Q. Now, sir, I ask you if the Mr. Wallen to whom this letter is 
addressed could be the same person "N.E.W." appearing in the penciled 
note on Exhibit 5? A. Those are Norman Wallen’s initials, yes. 
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Q. Is this the letter that note refers to? Do you know?! 


| 
| 
| 
| 


A. I can't say. I don't know. 

Q. Who is Mr. Bischoff? A. He's the manager -- he may be the 
vice-president -- of the Hohenberg Brothers in Fresno, California. 

Q. Did you have a discussion with Mr. Bischoff relating to these 
bales? A. During one of my business visits down there -- I go down 
there quite often-- he did bring up the subject of this shipment. 

Q. Down where, sir? A. Fresno, the San Joaquin valley. I told 
him at the time that we would base our rate on the description shown in 
the documents unless the cotton was inspected. 

Q. You would give him the rate shown on the documents unless 
the cargo was inspected? A. Yes. | 

Q. What documents? A. The shipping documents. ! 

Q. The dock receipts? A. The dock receipts, the information 
originating with Hohenberg when the shipment was made. | 

Q. And the documents originating with Hohenberg? A. Yes. 

Q. What documents were those? A. Those would be shipping 
documents. I think this shipment came in by truck. It would probably 
be a truck bill of lading. | 

Q. We do not have these documents, do we? A. No, we don't. 
This is the only document we have (indicating). | 

EXAMINER JOHNSON: When you refer to that, you refer to what 
document ? 

THE WITNESS: This is the Howard Terminal receipt en was 
made up from the information given to them by the truckmen when the 


cotton was delivered to the terminal. 
MR. TURK: Exhibit 2. | 
EXAMINER JOHNSON: Thank you. | 
Q. We'll refer to those as inland shipping documents. You do not 
have a copy of them? A. No. | 
Q. Did you ever have them? A. No. 
Q. Could you tell what rate to assign these various bales without 
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the documents if you were going to refer to the documents themselves ? 


A. We wouldn't rate any shipment without having a shipping document. 


This is the basis of your rating right here. 
EXAMINER JOHNSON: That's Exhibit 2? 
THE WITNESS: Yes. Exhibit 2. 
Q. At approximately what date did you discuss this with Mr. 


Bischoff? A. I'd have to guess. I think I was down there just before 
Christmas. 

Q. Before Christmas in’57? A. Yes. 

Q. And before the shipment was tendered to States Marine for 
shipment? A. The shipment had already been bought, but it had not 
been delivered. But it had been bought. 

EXAMINER JOHNSON: Off the record. 

(A discussion was held off the record.) 

Q. After the shipment had been booked, but before it had been 
tendered, you've discussed this thing with Mr. Bischoff and agreed that 
you would apply the rate appearing on, for want of a better term, the 
inland shipping documents? A. Right. I'd like to keep the record clear 
here, though, that'I didn’t go down to see Hohenberg or Bischoff with 
this shipment in mind. I knew nothing about it until I called on him in 
a business way and he happened to mention the shipment to me. 

Q. Why would that have come up, sir? Why would such a discussion 
come up? Would you Say that it would come up, that it was because of 
knowledge that some of the bales were oversized ? 

MR. WOHLSTETTER: Id like to have clarified as to what Public 
Counsel means by oversized. 

EXAMINER JOHNSON: I think his question is clear enough. I 
think this witness can answer it. 

A. The bales were oversized. 

Q. Did Mr. Bischoff indicate this to you in his conversation at 
that time? A. Yes, he did. 

Q. So Mr. ‘Bischoff knew that some of these bales in the 400 group 
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were oversized and would not properly take a lower rate? A. | I just 
can't say in the 400. He mentioned the shipment to me. He didn't 
mention how many were oversized, what particular lots it might be. 

In fact, I didn't get into any detailed discussion with him at all, He just 
generally mentioned it to me and that was my comment to him, 

Q. Did he generally mention that some of the bales in this particular 
shipment were oversized so as to not qualify properly for the $2 .45 rate? 
A. Yes, he did mention that some of the bales were oversized, 

Q. Thank you. Was there any correspondence between you and 
Mr. Bischoff on this subject after this particular conve rsation ? 

A. No, there was no correspondence. | 


* * * * * 


| 


A. Well, he did ask if there was any way in which we could give him a 


lower rate. 

Q. Did he give any reason for that? A. No, he didn't. 

Q. You did not see him after that time in relation to this ? 
A. Well,I've seen him many times since. 

Q. I mean in relation to this. A. No, and during that télephone 
discussion, I told him that we could do nothing for him. | 

Q. Will you, in referring to paragraph 4 of this letter, and I quote 

the last sentence: "Hohenberg also stated that this complaint had 
been previously handled by their Mr. Bischoff with Mr. de la Pena in 
San Francisco but had been unable to receive any satisfaction." Would 


if 


you say that that sentence refers to your personal meeting with Mr. 
Bischoff, or the later telephonic conversation with him? A. As I recall 
it, it was a telephone conversation. 
Q. He asked whether or not he could get a lower rate onithe cotton 
after the shipment had been made and after the bill was sent. What did 
you tell him? A. I told him that we couldn't reduce the rate because the 


inspection bureau had inspected the shipment and found that some of the 


bales were oversized. | 


* 
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A. He indicated to me that the bales were oversized. I want to 
clarify that a bit. He told me the shipment was oversized. I didn't 
know what shipment it was. as a matter of fact. After he told me, I 
lost all track of it; I didn’t know what shipment it was and I made no 
mental note of it after my discussion with Mr. Bischoff. I didn't know 
when it was going to be shipped, in December or January, or when. 

x x x * * 
CROSS EXAMINATION 

BY MR. TURK: 

=x = x * * 

Q. I believe you said when you were talking to Mr. Bischoff he 
mentioned certain bales of cotton that were going to come forward at 
some time in the future. Did he identify them at all as being the ones 
that would be shipped in the M.V. ALCA? . A. No. 

Q. As a matter of fact, in addition to the 600 bales of cotton that 
were transported under bill of lading number 6, which is Exhibit 4, 
there were an additional 500 bales of cotton that Hohenberg shipped on 
this same sailing of this same vessel. Is that not true? A. Yes. 

x x * * * 
CROSS EXAMINATION 
BY MR. WOHLSTETTER 


* 


Q. (Continuing) Would you tell me in the tariff, or the excerpt 
from the tariff, which is Exhibit 1, the commodity description for bales 


of 32 pounds per cubic foot or over showing the rate of $2.20? Is that 
high density bales as listed in this tariff? A. Yes, it is. 

Q. So I can put opposite that “high density for 32 and over," is 
that correct? A. Yes. 

Q. Immediately above that in that item that you read in the memor- 

andum, the rate was for bales of 27 pounds per cubic foot up to 32 
pounds per cubic foot? A. Yes. 

Q. Arate of $2.45? A. Yes. 

Q. Is that shown on Exhibit 1 under standard density bales? 
A. Yes, it is. 
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Q. The third item of 22 and a half pounds per cubic foot up to 27 
pounds per cubic foot, a rate of $2.70, is that also under standard density 
bales? A, That is also under standard density, but in a different category 
as far as the compression is concerned. 

Q. But as far as the tariff description is concerned, both the 27 
per pound rate and the 22 and a half pound rate are listed under the generic 
designation "Standard Density Bales." Is that correct? A. That's correct. 

Q. Would you look at Exhibit 4. That is your bill of lading, the first, 
original bill of lading on the shipment in question, is it not ? A. That's 
correct. | 

Q. Could you tell me, exclusive of the rating, who prepares this 
bill of lading? A. That bill of lading was prepared by George C. Shelton, 

Hohenberg's freight forwarder. | 


Q. In other words, it was prepared by Mr. Shelton, acting as agent 
for Hohenberg? A. Yes. 
Q. Is that bill of lading then furnished the carrier? A. Yes. 


Q. When that bill of lading is furnished the carrier, I direct your 
attention to the middle of the bill of lading, the center column to whe re 
it says, in block capitals, "BALES, STANDARD DENSITY COTTON.” 

Do you see that? A. Yes. | 

Q. Was that on the bill of lading when it was tendered to States 
Marine Lines? A. I would have to say that it was. | 

Q. I also direct your attention, immediately above that and a little 
bit to the left, to the designations of "A" opposite the first four listings 
and "'B" opposite the last two listings of cotton bales. A. Yes? 

Q. Were those designations on the bills of lading when tendered 
to States Marine? A. I would say they were. | 

Q. Those "A" and ''B" designations were put on by States Marine, 
were they not? Don't you normally complete the bill of lading as an 
obligation of your common carrier status? A. Yes, we do. | 

Q. Was that not based upon the information that was first made 
available to you as per your testimony as per the inspection report ? 


A. I would say it was placed on there because of that. 
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Q. The “A” that you have here opposite these four items, that 
corresponds to standard density bales on your Exhibit 1, that sub-item 
which is 22 and a half pounds per cubic foot up to 27. Is that right? 

A. That's correct. 

Q. And “B” corresponds, again under standard density bales, to 
the 27 pounds per cubic foot up to 32 pounds per cubic foot shown on 
Exhibit 1? A. That's correct. 

Q. Would you say. comparing the designations of standard density 
bales with the excerpts in the tariffs in Exhibit 1 with the excerpt in the 
bill of lading placed thereon by Hohenberg Brothers of "Bales, Standard 
Density Cotton,” that that is a correct designation under the tariff 
wording? A. Yes,I would say it is. 

Q. And your testimony with respect to Exhibit 4 would naturally 
also apply to Exhibit 5, which is another copy of the bill of lading ? 

A. Correct. 
Q. How long have you been in your present position, Mr. de la Pena? 


A. In my present position, going on ten years. 


Q. In that position you have had some degree of familiarity with 


the type of cotton that moves in the trade in the export trade of the United 
States from the West Coast? A. Ido. 

Q. Keeping'our three different types of cotton shipments in mind, 
could you tell me of the total export shipments that you've had something 
to do with what percentage is high density cotton? A. I would say-- 
this for export ? 

Q. That's right. A. I would say 99 per cent. 

Q. In other words, almost all of the cotton that moves in the export 
trade has a density of 32 pounds per cubic foot and over? A. Yes. I 
might qualify that--nearly all of it sold. I think your letters of credit 
call for high D cotton. 

Q. But whatever the reason, that is the fact? A. Yes. 

Q. You've seen numerous bales of cotton of this high density cotton ? 
A. I have. 

Q. If you saw a bale of cotton which was this lesser density calling 
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for one of the two standard density rates, would it look oversized to you? 
A. No, it wouldn't, and I think I qualified in my testimony this 
morning that it would take a very trained eye in order to detect one size 

from the other. I don't have that kind of a trained eye. 

Q. I see. Let me put it this way, then. If you in an export ship- 
ment were advised that cotton was something other than high density 
cotton, keeping in mind that 99 per cent of the bales are high density 
cotton, would you not say that a bale which had something less than the 
32 pounds per cubic foot was oversized? A. Yes. 

Q. You would call that oversized? A. I would definitely call it 
oversized cotton. | 

Q. And that would be the way you would refer to it? A.| I would, 
yes. 

Q. Would you think it would be reasonable that anyone in the cotton 
business talking about cotton in the export trade would refer to cotton 


which was something other than high density cotton as oversized bales? 
A. I think that's a very common, accepted description by the cotton trade. 

Q. If Mr. Bischoff said to you, "Joe, we're going to have a ship- 
ment of oversized bales," that could very well mean that he was breaking 
the normal trend and was goingto ship some cotton which was other than 

high density? A. Correct. When they do refer to oversized bales, 
I think in terms of going below high D rather than going from the middle 
down to below. ! 

Q. Yes. A. As I said before, 99 per cent is high D cotton. 

Q. Isn't it possible or probable that the referral to the bales in 
question in this proceeding in the various correspondence marked for 
identification in this case as oversized merely expresses the thought 
that this is something less than high density cotton? A. Yes. That's 
the interpretation I would put on that. | 

Q. That is a fair conclusion as to what the reference to oversized 
means in Exhibit 9, which is the letter from Mr. Woody to Mr. Wallen ? 


| 
And in Exhibit-- well, suppose you answer them one by one. In Exhibit 9, 
| 


Q. The “A” that you have here opposite these four items, that 
corresponds to standard density bales on your Exhibit 1, that sub-item 
which is 22 and a half pounds per cubic foot up to 27. Is that right ? 

A. That's correct. 

Q. And “B” corresponds. again under standard density bales, to 
the 27 pounds per cubic foot up to 32 pounds per cubic foot shown on 
Exhibit 1? A. That's correct. 

Q. Would you say. comparing the designations of standard density 
bales with the excerpts in the tariffs in Exhibit 1 with the excerpt in the 
bill of lading placed thereon by Hohenberg Brothers of "Bales, Standard 
Density Cotton," that that is a correct designation under the tariff 
wording? A. Yes. I would say it is. 


Q. And your testimony with respect to Exhibit 4 would naturally 


also apply to Exhibit 5, which is another copy of the bill of lading ? 
A. Correct. 

Q. How long have you been in your present position, Mr. de la Pena? 

A. In my present position, going on ten years. 

Q. In that position you have had some degree of familiarity with 
the type of cotton that moves in the trade in the export trade of the United 
States from the West Coast? A. Ido. 

Q. Keeping our three different types of cotton shipments in mind, 
could you tell me of the total export shipments that you've had something 
to do with what percentage is high density cotton? A. I would say-- 
this for export ? 

Q. That's right. A. I would say 99 per cent. 

Q. In other words, almost all of the cotton that moves in the export 
trade has a density of 32 pounds per cubic foot and over? A. Yes. I 
might qualify that--nearly all of it sold. I think your letters of credit 
call for high D cotton. 

Q. But whatever the reason, that is the fact? A. Yes. 

Q. You've seen numerous bales of cotton of this high density cotton? 
A. I have. 


Q. If you saw a bale of cotton which was this lesser density calling 
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for one of the two standard density rates, would it look oversized to you? 
A. No, it wouldn't, and I think I qualified in my testimony this 
morning that it would take a very trained eye in order to detect one size 
from the other. I don't have that kind of a trained eye. ! 
Q. I see. Let me put it this way, then. If you in an export ship- 
ment were advised that cotton was something other than high density 
cotton, keeping in mind that 99 per cent of the bales are high density 
cotton, would you not say that a bale which had something less than the 


32 pounds per cubic foot was oversized? A. Yes. | 
Q. You would call that oversized? A. I would definitely call it 
oversized cotton. | 
Q. And that would be the way you would refer to it? A,| 


yes. 

Q. Would you think it would be reasonable that anyone in the cotton 
business talking about cotton in the export trade would refer to cotton 
which was something other than high density cotton as oversized bales ? 
A. I think that's a very common, accepted description by the cotton trade. 

Q. If Mr. Bischoff said to you, "Joe, we're going to have a ship- 
ment of oversized bales," that could very well mean that he was breaking 
the normal trend and was goingto ship some cotton which was other than 

high density? A. Correct. When they do refer to oversized bales, 
I think in terms of going below high D rather than going from the middle 


down to below. 

Q. Yes. A. As I said before, 99 per cent is high D cotton. 

Q. Isn't it possible or probable that the referral to the bales in 
question in this proceeding in the various correspondence marked for 
identification in this case as oversized merely expresses the thought 
that this is something less than high density cotton? A. Yes. ‘That's 
the interpretation I would put on that. | 

Q. That is a fair conclusion as to what the reference to oversized 
means in Exhibit 9, which is the letter from Mr. Woody to Mr. Wallen? 


And in Exhibit-- well, suppose you answer them one by one. In Exhibit 9, 
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there’s a statement that the bales in question were oversized. Keeping 


in mind your previous testimony. could you tell me whether it's not a 


fair intendment of this letter that the bales in question were something 
less than high density? A. That's the interpretation I would put on it 
until you come down to rates here. Then I would know that it was below 
the standard-- 

x = * * * 

Q. That would answer the second paragraph of that letter. Is 
that correct? A. Yes, that’s correct. 

Q. What in this letter do you wish to refer to which casts some 
different interpretation on it? A. He cites in this letter that $2.70 versus 
the $2.45. The $2.70 would indicate-- of course, I'm basing this on the 
inspection report-- would indicate that it was the lower of the two cat- 
egories in the standard density, which justified the $2.70 rate. 

= = x * * 

Q@. And you're testifying that he never said anything other than that 
certain bales which may or may not be this shipment would be something 
less than high density? A. That's right. 

Q. And that’s all? A. That's all he said, and he did not identify 
the shipment. 

Q. Right. So that the tying this down to the $2.70 and the $2.45 
rate was something which States Marine did, predicated on the information 
in the inspection report? A. That's correct. 

Q. And it was in no way tied in with any statement or any comment 
that Hohenberg or its representative made to States Marine? A. Yes, 
because the statements made by Bischoff to me didn’t specifically mention 
a shipment at all. 

Q. And he didn’t specifically mention anything other than a deviation 
from the high density shipment? A. That's correct. 

Q. Sol come back to my question and say that there was nothing 
that Hohenberg Brothers or any of its representatives, no statement that 
they made to you, which in any way ties in with the rating of the $2.70 
versus the $2.45 per bale? A. That's right. 
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Q. Do you have any knowledge that Mr. Bischoff knew that any of 
this cotton did not measure up to the standard density ''B"' as subsequently 
determined by the inspection report? A. No. If he had any knowledge of 
it, he didn’t reveal it to me. | 
* * * * 
REDIRECT EXAMINATION 
BY MR, GORMLEY: _ . 
Q. In oak earlier discusaton with Mr. Bischoff, your discussion 


or your personal conference with him, he indicated to you that!some of 
the bales were oversized? A. That's correct. 


Q. On cross-examination, you testified that it might have been 
the cotton covered by bill of lading 4,5 or 6? A. Yes. | 

Q. When you talked to him at that time, did you have any under- 
standing about exactly what cotton was being discussed? A. No. 


* * * * * 


Q. So when you discussed with Mr. Bischoff the possibility of 
some oversized bales being tendered for shipment and that those ship- 
ments or bales were covered by three bills of lading, numbers 4, 5 and 
6, it was your understanding that some of those might be less than high 
density? A. I have to correct the statement. He didn't mention to me 
whether it was 1, 2 or three shipments. He just mentioned a shipment 
of cotton, and I didn't pin it down. As I told you, I went ona business 
call and he mentioned this shipment to me. He mentioned a lot of cotton 
to me. I didn't even make a mental note of it. | 
MR. WOHLSTETTER: And he didn't mention 4, 5 or 62. 

THE WITNESS: No, he didn't mention anything, whether it was a 


hundred bales or a thousand bales. 


| 
* * * | 


| 
[BY MR. GORMLEY: ] 
Q. What do you think he was referring to when he used the word 
"oversized" here? A. I think an oversized bale, as I referred to before, 


I think any bales of less than 32 pounds are oversized. | 


* * * * 
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Q. You still say that when he uses the word here “oversized,” 
he refers to a bale which is less than high density? A. I don’t know 


what he was thinking about, but my interpretation of that is anything 


less than $2 pounds is an oversized bale. 

Q. Are you merely interpreting the word “oversized” ? 
A. The way I understand it. yes. 

Q. When you interpret the word “oversized” -- will you interpret 
the word “oversized” in the context of this paragraph, please ? 
A. I didn’t write this letter. so I can’t put the interpretation on it. 

Q. What understanding would you have from this paragraph if it 
were sent to you? 

MR. WOHLSTETTER: I object to the question. The witness said 
that he can't interpret the paragraph since he didn’t write the letter. 

MR. GORMLEY: Mr. Examiner, I just don’t believe this statement 

here. and I want to ferret out the answer. I don’t think that any 
person familiar or unfamiliar with the cotton-shipping business would 
say that an oversized bale refers to high density, which-- 

EXAMINER JOHNSON: Ask the witness if he has any idea about that. 

Q. Will you explain what they are talking about in paragraph 2 here, 
please, then? A. I think what they're talking about here is a difference 
in density here, and I can describe oversized in my own mind, but I don't 
know that I can do it for the man who wrote this letter. 

Q. There is a difference in density here? A. There is. 

Q. What differences are there? A. Well, reading this letter, the 
densities are 22 and a half pounds up to 27 as one category, and 27 up to 
32 as another. That's the basis of this letter. 

Q. Those are the differences to which he is referring? A. Well, 
that’s the general subject of the letter, yes. 

Q. Would you say that he perhaps misused the word "oversized" 
here ? 

MR. WOHLSTETTER: I object to that question. 

EXAMINER JOHNSON: It’s a question whether he knows. 
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MR. WOHLSTETTER: How can he know that someone else mis- 


used a word in a letter not addressed to him? 

EXAMINER JOHNSON: Has the word been misused? si get 
at that. He really can't speak for Woody. 

MR. GORMLEY: He has testified in his view that the word ' ‘over- 
sized" means less than high density, and he has testified here’ that the 
differences they are talking about are the differences between. Standard 
A and standard B density. | 

THE WITNESS: I'm telling you that's the subject of this letter. 

Q. Would you have used the word "oversized" in connection with 
this? A. Yes, I would have used the word oversized, yes. | 


* * * * *x 


New York, New! 
May 25, 1960 


* *x x * ood 
MR. WOHLSTETTER: ** * I have no objections to any exhibits 
other than Exhibit 9 and Exhibit 11. I'd like to state my objections sep- 


i 
1 


arately, although they overlap somewhat. 
Exhibit 9 purports to be a letter from Mr. Woody of States Marine 
to Mr. Wallen of States Marine. I do not object to this letter insofar 
as it bears upon the action of States Marine. However, I strenuously 
object to having received in evidence or having any weight attributed to 
any action of Hohenberg Brothers. Specifically, the letter from Mr. 
Woody talks about an awareness of Hohenberg Brothers. I think that 
hearsay is bad enough in having a letter here without the writer of the 
letter or the recipient, but to have that hearsay compounded to something 
as esoteric as an awareness carries the deviation from the’ rules of 
evidence to such an extreme that it’s not justified even under the most 
liberal interpretation of the Administrative Procedure Act. : 
EXAMINER JOHNSON: I get your point, Mr. Wohlstetter. I see 
the second paragraph here, the statement that Hohenberg was aware. 
Well, I don't see how Mr. Woody can make that statement and make it 
stick as to Hohenberg as such, unless there is additional testimony in 
the course of this proceeding that supports that contention. 
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MR. WOHLSTETTER: With that understanding. Mr. Examiner, I 
have no real objection. 

EXAMINER JOHNSON: Off the record. 

(A discussion was held off the record.) 

MR. GORMLEY: Mr. Examiner. might I reply to that argument 
before you rule? 

EXAMINER JOHNSON: You may reply. 

MR. GORMLEY: Mr. Examiner, first of all, this letter marked 
as Exhibit 9 is a document made in the course of States Marine's bus- 
iness in the first instance. Secondly, Hohenberg Brothers and States 
Marine Lines are co-conspirators in this case and an admission against 
the interest of either party is admissible. 

MR. WOHLSTETTER: Mr. Examiner, my objection, as I stated 
before. went to the attributing of this awareness by Mr. Woody, an aware- 
ness of Hohenberg Brothers, and even assuming this is a document in the 
normal course of business, anything which is admitted as a result of that 
exception to the hearsay rule goes only to the business of States Marine 


Lines and doesn't go to this awareness of Hohenberg Brothers, and as 


far as the second possibility, as to this being an admission against interest 
against Hohenberg Brothers, we must take emphatic exception to Mr. 
Gormley's statement that Hohenberg Brothers is a co-conspirator with 

States Marine. If that is the entire theory of Mr. Gormley's case, 

I would like to be so advised, and I will promptly file a motion to dismiss 
with respect to Hohenberg Brothers, because Mr. Gormley's case in no 
way intends to establish that fact. 

EXAMINER JOHNSON: This is a civil proceeding, of course, before 
the Board. Is this the type of proceeding that involves a civil conspiracy ? 
Is that your idea? 

MR. GORMLEY: Sir, my remark went to the fact that we have 
attempted to show here that States Marine permitted and that Hohenberg 
Brothers are paying, or attempting to pay, transportation on certain pro- 
perty at less than the applicable rates. To the extent that it was accomplished, 
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we feel that both of them have violated Section 16 in respect to the same 
transaction. 
EXAMINER JOHNSON: Wait a minute now. That's all right. I 
don't object to that. The thing of it is, however, this second paragraph 
of Exhibit 9 starts by saying, "Hohenberg was aware that some of the 
bales were oversized," and continues on with additional state ments here. 
You are met squarely there with the hearsay rule. | 
* * * * * | 
MR. WOHLSTETTER: Mr. Examiner, without pursuing it further, 
if you should rule, and I think I am entitled to a definite ruling at some 
time, that this second paragraph with respect to the awareness of 
Hohenbe rg Brothers will be given any weight by you in your decision, I 
would like to be advised of that ruling so that I can argue the erally of 
such a ruling in my brief. 
EXAMINER JOHNSON: I think you'd better argue it in your brief. 
I'm going to overrule your objection as of now. My comments still stand. 
I overrule your objection, but you may have an exception. | 
* * * * | 
MR, RUDI E. SCHEIDT | 
DIRECT EXAMINATION | 
BY MR. WOHLSTETTER: 
Q. Would you please state your name for the record? 
A. My name is Rudi Scheidt 
Q. Spell that, Mr. Scheidt. A. S-c-h-e-i-d-t. 
Q. How do you spell Rudi? A. R-u-d-i. 
Q. By whom are youemployed? A. I'm employed by Hohenberg 
Brothers Company. | 
Q. Where is Hohenberg Brothers' principal office? A. Our home 
office is in Memphis, Tennessee. 
Q. Is that where you are employed? A. That is where jam employed. 
Q. What is your position with that company? A. Iam a Lee anees 
ident of that company. 


* 
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MR. WOHLSTETTER Mr. Examiner, I'd like to apologize for this. 
I gave Mr. Gormley a copy to follow on. I had intended to have Mr. 


Scheidt testify. but in light of some questions on the practice in the in- 
dustry. I thought it would be helpful to get his experience. 

EXAMINER JOHNSON: Go ahead. 

THE WITNESS: Hohenberg has been in the highly competetive 
cotton merchandising business for over 80 years. The cotton merchan- 
dising business is one in which there are no patents, no trademarks, 
singular processes or other exclusive devices, but one where business is 
solely dependent on a good name and reputation. We think our excellent 

reputation can be borne out by spinners and producers of cotton 
throughout the world, as well as by all the financial institutions and 
government agencies with whom we have extensive contacts. It was, 
therefore, very surprising to us to be made the subject of a formal com- 
plaint in a matter involving about $500 and one in which we are entirely 
and completely free of any wrongdoing. 

Now, as to the facts and specifics at hand: In June, 1957, we sold 
to a German textile mill 2,000 bales of California cotton for shipment in 
November and December of that year. Of this contract, approximately 
1,100 bales were shipped on the S.S. ALCA from the Port of San 
Francisco. Of this tota, 500 bales were shipped as high density bales and 
600 bales as Murray Gin-Pressed bales. 

= * * * * 

THE WITNESS: Exhibit 1 refers to gin bales as bales under a 
density of 21 pounds. A flat bale of 12 to 16 pounds would correspond to 
the gin bale on Exhibit 1. It's customary to transport the flat bales, which 
are 12 to 16 pounds and very large bales, to a warehouse and cotton com- 
press, where the bales, if they are destined for export, are compressed 
to 32 pounds. If the cotton is destined for a United States mill, the flat 
bales are compressed to domestic standard density of 22 and a half 
pounds per cubic foot. Several years ago, in order to save the cost and 
expense of transporting the bales from a gin to a compress and the 


additional compression charges, the Murray Company of Texas developed 
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a gin -press attachment which produces a bale of 27-28 pounds per cubic 
foot density. Bales of cotton from gins equipped in this way, with this 
attachment, can proceed directly to USA mills and export destinations 
from the gin site. Obviously, these bales command a premium price 
over flat bales. | 

Q. Can you amplify the reason for that? A. A bale, as I stated. 
has to go through a warehouse, which involves warehouse charges, and 
the compression charge in the warehouse, where. of course, the Murray 
Gin-Pressed bale can move directly to its destination without going 
through the warehouse and compress. and therefore saves the charges. 
They demand a premium. because they -- | 

Q. Is there also not a saving in the transportation eee in the 
Murray gin-pressed bale? A. There is a natural saving of automatically 
having a 27 or 28 pound bale rather than a 12 to 16 pound bale. 

Q. How many pounds on a railroad car do you load with the Murray 
gin-press cotton? A. We have two rates, one applying toa 50 .000 
pound car and one applying to a 65.000 pound car. Obviously , the Murray 
bales will qualify to be put into railroad cars for the 65.060 pound rate, 
whereas a flat bale will not qualify for either 50.000 or.65 000 cece 
in the domestic market rate. 

Q. So the Murray gin-press cotton takes a lower domestic rate 
than the flat bale? A. That is right. because it is Produced at the gin 
at 27 or 28 pounds rather than the 12 to 16. 

To get back to the case in question. since the cotton a to be 
shipped in a hurry, we decided to ship 600 bales ot the 1.100 bales from 
gins equipped with the Murray gin-press attachment direct to the Howard 
Terminal in Oakland. California. tor loading on the ALCA. From our 
experience. gins equipped with a Murray gin-press attachment produce 
a bale of 27 to 28 pounds per cubic foot density. | 


o of . » . | 


EXAMINER JOHNSON: Supposing you go back again and state the 


Significance of the Murray gin bale. 
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THE WITNESS: Mr. Examiner. I'm happy to review that. The 
normal bale produced by a gin has a density of 12 to 16 pounds per 
cubic foot. With the attachments developed by the Murray Company and 
others. which I would hazard a guess and say that only about five per cent 
of all gins have. with this attachment at the gin, a bale of 27 to 28 pounds 
per cubic foot density is produced with the contrast to 12 or 16 pounds 
if they do not have that attachment. 

EXAMINER JOHNSON: What is the conclusion you want us to 
draw from the marking of these as from the Murray gin? 

THE WITNESS: The conclusion I would like you to draw is that 
in all our correspondence and communication with everyone, both with- 
in and out of our organization. we labeled these bales accurately for 
what they knew them to be. which we know from our experience and 
knowledge . both of our sales and others, as well as from the Murray 
Company. usually produce a bale of 27 to 28 pounds per cubic foot density. 

EXAMINER JOHNSON: Is there any other conclusion that you think 
is merited or warranted from the marking with the title "Murray bales"? 
You seem to be stressing that. 

MR. WOHLSTETTER: There’s a legal conclusion, Mr. Examiner, 
which I would like to state. 

EXAMINE R JOHNSON: Well, these operators have to deal within 
the law. If he wants to answer the question, all right. 

THE WITNESS: I'm happy to, and the point that I wish to make is 
that throughout our side of this case, is that all the way through these 


bales were purchased as gin-pressed bales. They were labeled for 


everyone’s notice that they were gin-pressed bales. 

EXAMINER JOHNSON: And you contend that they were 27 or 28 
pound density bales because of that? 

THE WITNESS: Yes, sir, because of that, and from our experience, 
as well, of course, as the letter from the Murray Company, the manufac - 
turer of the equipment. It should in all instances produce a bale of that 
density. 
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EXAMINER JOHNSON: Has everybody else since this compressing 
unit is So rarely used-- does it convey the same information and knowledge 
to other people, shippers, carriers and what have you? | 

THE WITNESS: It does to those familiar with the trade, The point 
that was brought out here yesterday and that I want to make again is that 


probably over 95 per cent of the export trade is carried out in high density 
bales of 32 pounds per cubic foot, whereas this was carried out with Murray 
gin-pressed bales of 27 or 28 pounds per cubic foot, and all people in- 
volved were so given notice. | 
EXAMINER JOHNSON: Is that standard density ? 
THE WITNESS: In the terminology used here yesterday, that would 
be the same as standard density B. | 
* * * x 
CROSS EXAMINATION 
BY MR, TURK: | 
| 
* * * * x 
THE WITNESS: Our forwarding agent in San Francisco ‘was the 
first apprised of the fact that evidently 400 of the 600 bales narrowly 
missed the density of 27 pounds per cubic foot. When we were in- 
formed that States Marine had rated 200 of the 600 bales at $2.45 per 
hundredweight, and the remaining 400 bales at $2.70 per hundredweight 


corresponding to the lower density, it was but natural for our people to 
question the rate. These bales were purchased as Murray gin-pressed 
bales. They came from gins equipped with Murray gin-presses and 
should have passed inspection at 27 pounds per cubic foot. | 

Naturally, therefore, our Fresno office contacted States! Marine and 
questioned the rating of these 400 bales, based on the expe rience and know- 
ledge of the type of bales involved. We might point out here that the 
measuring of bales is a complicated procedure, easily subject to error. 
The cubic footage is determined by measuring the length, width and depth 
of a bale in inches and dividing by 1.728 to arrive at the cubic footage. 

Measuring a bale accurately is a hard task indeed. I wish to call 


your attention that a difference of one inch would have passed a large 
amount of this cotton for the 27 pounds per cubic foot rate and, in fact, 

I suspect that if the inspection bureau had used fractions of an inch one 
of these four lots would have passed. It was just natural, therefore, for 
our Fresno office-- Mr. Bischoff-- to question the rating and ask for a 
re-check. This was subsequently followed by a similar request from our 

Memphis office. who assumed control over the matter after the 
bill of lading was issued in Memphis. 

DIRECT EXAMINATION (Resumed) 
BY MR. WOHLSTETTER: (Continuing) 

Q. Mr. Scheidt. have you attempted to calculate on Exhibit 8 what 
the difference of one inch would have been on the passing of those four 
lots? A. A one-inch difference in width of the bale would have passed 
two of the four lots in question. 

Q. Thank you. A. I wish to reiterate that in all instances these 
bales were declared to be Murray gin-pressed bales and that, when our 
Fresno and Memphis offices were informed that 400 of the 600 bales did 
not qualify for the gin-press rate, they rightfully questioned the matter 
and would do so again under similar circumstances. 

MR. TURK: Slow down a bit, will you? 


A. (continuing) The bales were Murray gin-pressed bales from gins 


equipped with Murray gin-press attachments and, to the best of our ex- 
perience and knowledge, warranted the Murray gin-press rate equivalent 
to 27 pounds per cubic foot density. 

On February 7, 1958, we received from States Marine a check in 
the sum of $513.17. This represented the correction from the original 
rating on these 400 bales. The matter did not come to our attention again 

until October, 1959, on receipt of a letter from Mr. C.S. Walsh, 
president of States Marine, which was also introduced in evidence yester- 
day. 

EXAMINER JOHNSON: Slow down a little bit. 

A. (continuing) We repaid States Marine the sum asked for even though 
entertaining doubts as to its justification. 
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Q. Mr. Scheidt, Mr. Turk began to explore the way in which cotton 
is purchased and brought forward from the gin. Do I understand that 
the cotton in question in this proceeding was purchased by sample ? 
A. All cotton is purchased more or less based on a sample out of a 
bale. If you will permit me to explain, about 15 million bales of cotton 


are traded every year based on the quality of a sample out of the bale. 

In other words, a one-pound sample is drawn from the bale and we examine 
that sample and we will purchase that bale based on the sa of that 
sample. 

Q. This particular cotton that's in question here, did anyone in 
Hohenberg Brothers ever see the bale itself? A. To the best of my 
knowledge, no one at Hohenberg Brothers ever physically saw the bales 
in question here, and in fact I would say that in almost every instance no 
cotton merchant ever physically sees the bales in the traffic he's engaged 
in. Cotton is traded on the basis of the quality of the sample, and all the 
other factors that are handled by warehousemen, ginners, et cetera, 

* * * * *x 

Q. Mr. Scheidt, when you decided to place this particular cotton 
involved in this proceeding against the order, did the cotton ever move 
from the gin where it was located to any of the Hohenberg Brothers 
facilities? A. The 600 bales in question moved direct from the gin to 
the terminal in Oakland, California. 

EXAMINER JOHNSON: Just one minute. The question ij is did it 
move to the Hohenberg facilities. It did not ? 

THE WITNESS: No, it did not. | 

EXAMINER JOHNSON: Because it moved from the gin to the 
Howard Terminal. Is that over at Alameda? 

THE WITNESS: It's right in Oakland, the Howard Terminal is. 


| 


There's another terminal in Alameda. 
EXAMINER JOHNSON: Did it come into-- 


THE WITNESS: It did not go to any warehouse or compress fac- 
ility of Hohenberg. | 
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EXAMINER JOHNSON: The cotton in bales was never in the physical 
possession of Hohenberg Brothers ? 

THE WITNESS: No, sir. 

EXAMINER JOHNSON: Did Hohenberg Brothers get a chance to look 
at it and see it and inspect it? 


THE WITNESS: In our general practice, none of our employees 


physically inspect the bales. 

EXAMINER JOHNSON: What about this lot of 600? 

THE WITNESS: No, sir. 

EXAMINER JOHNSON: You did not physically inspect these bales 
either, in accordance with the general practice ? 

A. No, sir. 
x * * 
[BY MR, WOHLSTETTER: ] 

Q. When did the other correspondence which is in this record 
relating to these shipments which was exchanged between the officers of 
States Marine come to the attention of Hohenberg Brothers? A. They 
all came to our attention in November of last year, November of 1959, 
all at the same time. 

* *x * *x * 

Q. On what basis did Hohenberg Brothers seek to obtain the stan- 
dard density "B" rate on these six lots of cotton? A. Our basis-- we 
believe that from our knowledge and experience and from the source of 
this cotton-- it was gin-press cotton that produces a 27 pound per cubic 
foot density bale-- and it should have been entitled to that rate. 

EXAMINER JOHNSON: By “that rate,’ what do you mean ? 

THE WITNESS: To the standard density '"B" rate, which is est- 
ablished specifically for the 27 pound bale. 

Q. Is that the rate which is shown on Exhibit 1 under "standard 
density bales, 27 pounds up to 32, of $2.45"? A. That is correct. 
That's Exhibit 1? 

Q. Exhibit 1, yes. 


* 
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EXAMINER JOHNSON: In any event, whoever put the state ment on 
there, it reads as follows: "Try for $2.45 rate." Is that the rate that 
you contend that you were entitled to? | 

THE WITNESS: That is correct. The $2.45 rate in effect at that 
time, to the best of my knowledge, is the rate specifically in the tariff 
for this type of bale. | 

Q. So, as I understand your testimony, it is that Hohenbe rg Brothers 
and its representatives requested the Murray compress cotton rate be- 
cause it was Murray gin-press cotton? A. That is correct. 

* * * * * 

THE WITNESS: Let me say this to you: If I had to hazard a guess 
as to what percentage of our business they carry, it would be a guess 
strictly, but I would guess that it's less than 25 per cent of our business. 

EXAMINER JOHNSON: You say it would strictly be a guess. You're 
in a position to know, aren't you? | 

THE WITNESS: It's an educated guess. | 

EXAMINER JOHNSON: At least there's nothing wild apt it, it 
has some bearing on reason? 

THE WITNESS: Absolutely, Mr. Johnson. As I sat here roe 
about it ,I was going to say 20 per cent. To be on the safe side iI said 


less than 25 per cent. 
[BY MR. WOHLSTETTER: ] 
Q. You would think that that educated guess or estimate would be 
accurate to within five per cent? A. I would think so. As a matter of 
fact, it might be less than that. | 
Q. In other words, this is a conservative guess as to the amount of 
cotton which States Marine handles ? | 


* * * * * \ 
| 


Q. And you have explored this matter with both Mr. Bischoff 
and Mr. Duncan? A. That is right. | 

Q. Are there any other people in the Hohenberg organization who 
had any contact with States Marine Lines on these shipments? | 


A. Not to the best of my knowledge. 


| 
| 
* * * * | 
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Q. The confusion comes in because in the tariff, Exhibit 1, they 
are called gin bales. Murray gin-compressed bales are something 
entirely different. are they not? A. That's correct. 

EXAMINER JOHNSON: Their density is what, again? 

THE WITNESS: 27 to 28 pounds per cubic foot. 

[BY MR. WOHLSTETTER:] 

Q. Murray gin-compressed bales are the type of bales which are 
involved in the six lots which are the subject of this proceeding ? 
A. That's correct. 

MR. WOHLSTETTER: Is that clear, Mr. Examiner? 

EXAMINER JOHNSON: Yes. 

Q. One other point which might alleviate some confusion: On the 
second page of Exhibit 21 in the middle of the last paragraph, there is a 
sentence which reads, “There is one more word that we would like to add 
regarding proper packaging -- although we own a part interest in a warehouse- 
compress in California, we firmly believe that the advance ment of the gin- 
press is a development improving the efficiency of cotton handling, the 
cost-reduction of which will accrue to the farmer.” 

Will you explain to us why there is a reference to Hohenberg 
Brothers’ part interest in a warehousing compress? A. Certainly. 

The advent of the attachment to the gin which compresses the bale to 27 
or 28 pounds is for the purpose of by-passing the warehouse compress 
and consequently putting it out of business. In the long run, we 
foresee that the gin press will take over more and more of the business 
of the warehouse compress. As far as Hohenberg Brothers is concerned, 
although we own a part interest, in fact a half interest, ina warehouse 
compress, we still strongly advocate the change to the gin press be - 
cause we think it is for the benefit of the trade as a whole in the long run. 

EXAMINER JOHNSON: In other words, the old way of doing it was 

the warehouse compress way of doing it, and since you've got this attach- 


ment into the gin itself, at which time it can be compressed into the 27 or 


28 pound per cubic foot density, this eliminates the expenses that you re- 


ferred to? 
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THE WITNESS: That's correct. 

* * * * * 

EXAMINER JOHNSON: What is the price of this [Murray gin press]? 

THE WITNESS: Now they are in the neighborhood of forty to fifty 
thousand dollars. Five years ago when they came out, they were in the 
neighborhood of twenty thousand dollars. If you want me to go one step 
further, these bales demand a premium of $2 a bale. | 

THE EXAMINER: Why? 

THE WITNESS: Because of the higher density that they achieve, 
so if a gin compresses 10,000 bales of cotton, they would pay for one of 
these things in two or three years. | 

Q. In other words, if you had bought Murray gin-processed cotton, 
you would think you had been kind of cheated by the people who Sold you 
the cotton, would you not? A. That's correct. | 

Q. I show you Exhibit 24 for identification and ask you what the 
purpose of that document is? A. The purpose of this document is to 
inform Howard Terminal of the arrival of the 600 Murray gin-pressed 
bales and also to instruct them to mark each bale and to re-weigh this 
cotton at the dock. 

Q@. Could you tell me what the purpose of that document is, Exhibit 
25 for identification? A. Our forwarding agent in San Francisco is 

Judson-Sheldon, who of course handle all the normal forwarding 
functions. This is the instructions to them covering the subject 600 bales 
of cotton. Again, the marking on here will coincide with the marking on 
Exhibit 4 as well as Exhibit 25. 

Q. Directing your attention to the upper left hand corner, how is 
this cotton described insofar as density is concerned? A. It was des- 
cribed as Murray gin-pressed cotton. | 

Q. Could you tell us what instructions are contained on these 


shipping instructions to the furwarder with respect to the movement 


of the cotton? A. It states the cotton was shipped from the gin yard 


direct to Howard Terminal. 


Q@. And these instructions are issued by whom? A. These instruc- 


tions were typed up and instructed by our Fresno office. 


Q. Of Hohenberg? A. Of Hohenberg Brothers Company, yes. 


5 * x = * 


CROSS EXAMINATION 


BY MR. GORMLEY: 


x 


x * 
MR. GORMLEY: Enhibit 22. the letter from the Murray Company 


of Texas. 

Q. If I might read that fourth paragraph: “All three of these 
Standard Density Murray Gin Compresses are capable of producing 500- 
pound bales at 27/28 pound density per cubic foot, if properly operated 
and under normal operating conditions.” 

Mr. Scheidt.ido you feel that Murray gin-pressed cotton will always 
be a 27-pound per cubic foot bale? A. Mr. Gormley, from our experience, 
this is the only occasion we know where a gin-pressed bale has not mea- 
sured up to this density. 

Q. Approximately what percentage of your cotton is-- A. AndI 
might add here. Mr. Gormley-- I want to correct that. It is the only in- 
stance we know where it is reputed not to be up to that density. We know 
of no other instance. 

Q. Pardon me? A. This is the only instance we know of where it 
was reputed not to be up to that density. 

Q. The lower rate that you requested of States Marine you testified 
was based on your experience with the Murray gin press? 

EXAMINER JOHNSON: You're not keeping your voice up, Mr. Gormley. 

Q. The claim against States Marine requesting the lower rate was 
based, as you testified, on your experience with the Murray gin press? 

A. That is correct. 

EXAMINER JOHNSON: Which usually compresses at 27 or 28 pounds 
per cubic foot ? 

THE WITNESS: That is correct. 


x =x a 
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[BY MR. GORMLEY:] | 


Q. Did you have any knowledge that the Pacific Company's inspection 
bureau had weighed and measured these bales? A. We received knowledge 


of it at about the same time as the bill of lading. However, we did not re- 
ceive a copy of the inspection report. We got that verbally and on the bill 
of lading. | 

Q. At the time of the draft in the amount of some $513 was received 
by Hohenberg, you had knowledge of this inspection bureau report and its 
results? A. We questioned the inspection bureau reports in our phone 
call to States Marine, based on our knowledge that it should have passed 
the 27 pound rate, much like you see a shirt advertised for $3.95 and the 
department store bills you for $5. You would question it. After two phone 


calls, one from our Fresno manager and a follow-up from Memphis, we 


received the check on the 7th of February with the return of the $513 


representing the overcharge. 
Q. You accepted that payment with the knowledge that the inspection 
bureau had measured these bales and found them to be such and such, and 
you weighed that against your experience with the Murray press and felt 
justified in accepting it? A. Mr. Gormley, we questioned States 
Marine with regard to the inspection bureau report which we had 
not seen. My people tell me they requested a re-check, both mathe ma- 
tically and some questioning of the inspection bureau, since this was 
something unusual and unheard of and, frankly , Somewhat unbelievable. 
The next thing in the record is that on February 7 we received a letter 
saying, This is a return payment for overcharge."’ This letter, I think, 
has been introduced here. 


* * * 
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Not Negotiable 
THE ORIGINAL SIGNED DOCK RECEIPT 
MUST BE SURRENDERED TO 


STATES MARINE LINES 
FOR BILL OF LADING 


From (Port of Loading) 
SAN FRANCISCO 


Flag Pier No. 
FIR _ HOWARD TERMINAL 


Vessel 
ss ALCA 


Received From 


UNITED STATES COMMODITY COMPANY 266 South Front St., Memphis, Tennessee 


Forwarding Agent 


JUDSON SHELDON INTERNATIONAL 245 California St. San Francisco, California 
BORGHORST/WESTFALEN , GERMANY 
| 


Purchaser or Ultimate Consignee 
FIRMA GEBR. KOCK SPINNEREI 
Intermediate Consignee 


NONE 
For Shipment To 


BREMEN 


i 


Final Destination 


TOTAL CUBIC 
The Under Mentioned Packages: 


Receiving Clerk 
NUMBER AND KIND OF PACKAGES 


MARKS 
AND SHIPPER'S DESCRIPTION OF Schedules | 
NOs. MERCHANDISE = —s|.-_- Weight {Commit 


100 


DATE 


CLEARANCE: B2039925 


ares SS 


BREMEN, GERMANY 


NM ASUREMENT 
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SCOE/USCO 100 
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ZEOE/USCO 100 


600 BALES RAW UPLAND 
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States narine-lsthmian Agency, fre. 


AS AGENT FOR CARRIER NAMED OVERPAGE 


90 BROAD STREET, NEW YORK 4, N. Y. 
Telephone No. Digby 4-8840 


| 
_ 

* BALTIMORE BROWNSVILLE, TEXAS SUPFALD w. Y~. CHICAGO CLEVELAND, OHIO 
Mercantile Trust Bldg. E} Jardin Hotel ; 3 lquare Bisg R75 La Salie St Union Commerce Bidq 


DALLAS DETROIT, MICH. FRESNO, CALIF. GALVESTON HOUSTON 


717-719 Cotton Exchange Bldg Book Bidg Rm 1120. Fulton Fresno Bidg J fort ap! Park Bldg Cotten Exchange Bidg 


LONG BEACH LOS ANGELES MEMPHIS mosis ‘enw ORLEANS NEw YORK 
Pier A, Berth 10° 621 South Hope St 1025 Falls Bid 1407 Mercnants Nar Bonk Bidg Sige! Bane of Commerce Bidz 9%) Broad Strent 
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NORFOLK PHILADELPHIA ST. Louls SAN FRANCISCO TAMPA, RA, WASHINGTON, DB. C. 
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States Marine Lines” 
90 BROAD STREET, NEW YORK 4, WN. Y. 


orrrices 


5 PORTLAND : SEATTLE Lowpon i TOKYO 
U.S. National Bank Bldg. 20 Third Avense Creechurch House States Marine Line: * 
: Creezhurch Lone | Otte Building No 6 
Leadon EC. 3 | 1-Choms Ohte-Mochi 
Chugode-Ku, Tokyo. Japan 


JorHonan Linge, zc. 
71 BROADWAY 
NEW YORK, 6, N. Y. 


SHORT FORM BILL OF LADING 


RECEIVED the goods, or packages said to contain goods herein mentioned, in apparent good order and condition unless otherwise indi- 
cated to be transported and delivered or transhipped as herein provided. | 


This Short Form Bill of Lading is issued for the shipper's convenience and at its request instead of|the carrier's regular form Bill of Lad- 
ing. It ahall have effect subject to the provisions of the U. S. Carriage of Goods by Sea Act. Sa ah ai aes can ad 
Act in force in the locality where this Bill of Lading is issued. 
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All agreements or freight engagements for shipment of goods are superseded by this Bill of Loding and all its terme, whether written. 
typed, stamped or printed, or intorporated by reference are agreed by the shipper to be binding and to govern the relations, whatever they 
may be, between those inctuded in the weeds “shipper™ and “carrier~ as defined in the carrier's regular form of Bill of Leading. One signed Bill 
of Lading duly endorsed, will be surrendered, if requested, to the agent of the vessel at port of discharge in exchange for delivery order. 
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RECEIVED the goods, or packages said to contain goods herein mentioned, in apparent good order and condition unless otherwise indi- 
cated to be transported and delivered or transhipped as herein provided. | 


NEW YORK 6, N. Y. 


This Short Form Bill of Lading is issued for the shipper's convemence and at its request instead of the carrier's regular form Bill of Lad- 
ing. It shall have effect subject to the provisions of the US Carriage of Goods by Sea Act, 1936, or of the! Carriage of Goods by Sea or similar 


Act in force in the locality where this Ball of Lading is issued | 
| 


All the terms of the cacrier's regular form ot Bill of Lading including ul clauses presently being stamped or endorsed thereon, are incorpor- 
ated herein with like force and effect as af they were written at length terere. A copy of such Bull of Lading may be obtained from the carrer, 
its agents or the master. | 


All agreements or tremght engagements for shipment of Koods are superseded by this Bill of Lading jand all its terms, whether written, 
typed, stamped of printed of incorporated by reference are agreed by the stupper to be binding and to govern the relations, whatever they 
may be, hetween those included in the words “stupper and “cartier "as detined in the carrer s regular form of Bill of Lading. One signed Bill 
of Lading duly endorsed, will be surrendered. if requested, to the agent ot the vessel at port of discharge in exchange for delivery order. 


(CONTINUED OVER PAGE) 


Exhibit No. 6 


STATES MARINE-ISTHMIAN AGENCY, INC. 
241 SANSOME STREET 
SAN FRANCISCO +, CALIFORNIA 


Date: 2 January 1958 
File No: DWF/s67 


Mr. H. H. Woody 
Memphis Office 


Re: BILL OF LADING RELEASES — S/S "ALCA" Voy/1 


We forward herewith completed Ocean Bill(s) of Lading as follows 


covering shipments for account of _the United States Commodity Company 


of your city: 


San Francisco/ Bremen 'B/L # 4 291 Bales High Density Cotton 
San Francisco/ Bremen 'B/L #5 300 Bales High Density Cotton 
San Francisco/ Bremen .B/L #6 600 Bales Standard Density Cotton 


Please immediately release these documents to the National Bank 


of Commerce, Memphis, Tennessee 

upon payment of ocean freight and charges as noted thereon and upon receipt 
of TWX advice from this office that the shipment(s) have been loaded aboard 
the said vessel. 


Funds received should be deposited by your office. 


Very truly yours, 

STATES MARINE-ISTHMIAN AGENCY, INC. 
David W. Fleming 

Documentation Department 


ec: Mr. F. Dobler, Acctg. Dept., New York 
Freight Cashier, San Francisco 
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P-cific Cargo Inspection BY eau 


COTTON INSPECTION DIVISION 


~———Sa SRUMCISCO, CAL. DEC. 27 19.57. 
rs | 
Following is @ statement of the Weights, Measurements end Densities 
of 25 0f.99 Beles of . COTTON _ = --— — — ——. tendered fof Expert, to the 
SSAJES MARINE LINES 


STEAMSHIP ALCA AGENTS. 


At HOWARD TERCIVAL AKLAND CALIVOR'Laypert or Terminal 


SROs Shipper or Raitroed. 
| 


High xxx) . 
And condemned because below | Sgn ) density. 
MARKED — SCOE/“IS7C 


TAG OR BALE No. \ WEIGHT 


———— sy 


FY 


yp 


PEE 


pt 


| cortity that the foregoing statement is true end correct, to the best of my knowledge end belief. 
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Pacific Cargo Inspection Brreau 
ee 


COTTON INSPECTION DIVISION 


_. S&. FRALCISSG,CAL DEC 27. 199719 
Following is a statement of the Weights, Measurements and Densities 

25. of 100 Babes of... COCO = na tendered for Export, to the 

STRANI AR a STaTuS MARINE LINSS AGENTS. 


Abe BORARD DSEOAL. CASTAND.. _.. Wherf or Terminal, 


J B BSOWELL CDI 2 Compress. AVERMUE DEXSITY 2l & os 
| certify thet the foregoing statement is true end correct, to the best of my knowledge end belief. 


leapocter 


BEST CoP’ 
from the erigii 


| 
45 Exhibit No. 8 (cont'd.) 
| 


és an mspection ea | 
| 
| 


COTTON INSPECTION DIVISION 


pe up retro, cat oa 271557 


Following is « statement of the Weights, Meanremeths ond Densities 
of 25'of 99 . Bales of COTTON . iii ered fr apart, th 
STEAMSHIP ALKA 
At HO«ARD TEPYL‘AL 


MARKED —-ICOE/USCO eee CK W.0 Ne | 


6 | 


a a a ae as PS 


AVERMGE DENSITY 25 § 9 os « 


| cortity thet the foregeing stetoment is true and correct, to the best of my inowlndge ond balial. 
eas ed RR 


| (pester 


Y AVAILABLE |: 
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P~cific Cargo Inspection Br-eau 


COTTON INSPECTION DIVISION 


Sas FRaUCTSCO, Cal DEC 274 195719. - 
Fobowing is a sletement of the Weights, Meesurements end Densities 


- —___. — —..—., tendered for Export, to the 


STAT-S MARINE LOTES AGENTS. 


SOAS TRESS LED, Wael oe Terma 
SOEE.SER: EROS 


a I ee ee an sa ia nw eer ED LAN er TN rere ee 
Ati nsE KELSITY 25% 12 oc, 
_ 2 5 ROSWELL GD Compren. c oo 


| certify thet the foregoing statement is true end correct, to the best of my knowledge end belief. 


J kciazy 


BEST COP) 
from the erigis 
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Szates Marine Lines 


INTER-OFFICE CORRESPONDENCE 


MR. Ne. E. WALLEN MEMPHIS OFFICE 
SIA - LOS ANGELES JANUARY 27, 1958 


S/S ALCA, VOY. | - SF/BREMEN, B/L 6 


DEAR NORM: 


REFERENCE IS MADE TO THE ABOVE BILL OF LADING 
COVERING A TOTAL OF 600 BALES OF COTTON FOR ACCOUNT OF 
UNITED STATES COMMODITY COMPANY (HOHENBERG BROS.). THIS 
LADING INDICATES THAT 400 BALES IS RATED AT $2.70/100 LBS. 
WHILE. THE REMAINING 200 BALES IS RATED AT $2.45/100 LBS. 


: HOHENBERG WAS AWARE. THAT SUME OF THE BALES WERE 
OVERSJ ZED BUT WERE OF THE UNDERSTANDING THAT WE WOULD | 
PROTECT THEM WITH THE $2.45 RATE. ON THE ENTIRE 600 BALES 

* PROVIDED ACTUAL MEASUREMENTS WERE NOT TAKEN BY THE INSPECTION 
BUREAU. : 


YOU WILL RECALL THAT THIS SHIPMENT WAS SCHEDULED 
FOR LOADING THE S/S "ALCA" ON ABOUT DECEMBER 24/25TH BUT 
DUE TO THE VESSEL BEING HELD UP IN PORTLAND AND EUREKA, 
‘THE "ALCA" DID NOT LOAD UNTIL ABOUT JANUARY 8, 1958 OR ABOUT 
14 DAYS LATER THAN SCHEDULE). THIS LATE LOADING HAS AL- : 
READY COST HOHENBERG CONSIDERABLY IN INTEREST LOSSES. | SINCE 
THE COTTON WAS LATE IN LOADING THIS PERMITTED THE INSPECTION 
BUREAU SUFFICIENT TIE TO MAKE A CLOSE MEASUREMENT OF. ALL. 
BALES ON WHICH WE WERE INSTRUCTED TO RATE AS OUTLINED ABOVE. 


: HOHENBERG 3ROS., MEMPHIS HAVE TODAY‘ CONTACTED ME 
“CONTENDING THE 40C BALES SHOULD Se REDUCED ‘TO THE 32.4 
RATE. HOHENSERG ALSO STATED THAT THIS COMPLAINT HAD BEEN 
PREVIOUSLY HAWOLED SY THEIR NR. SISCHOFF WITH MR. DE LA PENA 
IN SAN FRANCISCO 3UT HAD BEEN UNABLE TO RECEIVE ANY SATISFACTION. 


| 
AS THE MARKET CONDITIONS AXE AT THE MOMEWT VERY 
PRECARIOUS AND THE JAPANESE DOING ALL POSSIBLE TO PRE-ROUTE 
SHIPMENTS VIA JAPANESE FLAG VESSELS, | OULD SUGGEST THAT YOU 
DO ALL POSSIBLE TO HAVE AN ADJUSTMENT MADE IN BEHALF OF 
HOHENBERG, WHO SUPPORT STATES ARIE LINES WHEREVER POSSIBLE. 
| 


/ AVAILABLE | 


Exhibit No. 10 


Ye. J. A. do la Pom 
San Francisco Office’ 


Deer Joe: 


Enclosed is copy of letter from Mr. Woody, Memphis to 


Mr. Wallen, Ios Angeles concerning a difference in rete on 400 
beles ef cotton vhich went forward on the above-mentioned vessel. 
I thought possibly you might discuss this with Mr. Walsh while 
be is there and see if ve cannot adjust the matter to Messrs. 


Eohenberg Pros. satisfactfon. 


LDE:k 
Encle 


ec: Messrs. N. Z. Wallen - LA 
He E. Woody, Jr. = NO 
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Mr. L. D. Estes Sana Fraacisco Office 
New Orleans Office Ref: JAD:mnh-62 
February 6. 1958. 


Hohenberg Cotton Company. at 
5.3. ALCA, Voyage #1 - SF/Bremen B/L 6 
Dear Lloyd: 
This refers to your letter of January 28 concerning the penalty 
imposed on the above shipment from Hohenberg because of oversized bales. 
Frankly, the inspector was justified in imposing this penalty 
because Hohenberg in Fresno informed me that the bales ware overeised 
but he had hoped they would be cleared before the inspector caught up the 
shipment. es nee ; | 
Since the inspector examined the bales before they were 
loaded and issued an inspection report, there was no choice ee than 
for us to follow through. However, because of Woody's outline to you of 


this situation, we are issuing a correction and will try to conceal it from 


the Inspection Bureau, which 1 am sure we can do. | 
| 
Wwe are all aware of what Hohenberg is trying t> do for us, 


and you can be sure we shall do our utmost to meet their reqizi 


with best wishes, 


tons, NY 

soedy, Momeni ~ 
Thay 

i (Gi wih 2° 


Y AVAILABLE 


Los Angeles Office — 
January 31, 1958 


, (ne. 
$.25 per 100 pound differential to the 


since the cotton was late in loading this gave 


: | 
4 
i 
B 


Exhibit No. 12 
Stoves Marine - 
In short, all things considered, but primarily due to the preseat 
4m the cotton export market, we would recommend that scm 


-f strength 
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ii alah. 
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fae O beni ue dake dats hei 


Dd “AQNGGT WVHRILST IND A SUVS OL 11438 pater: ERIS 
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1 oe oizig YH 1 oc] Sexty supag cA) ROUNEPHSI 


43 3 Op ‘v's gS 


| 
Exhibit No. 13 _ 


6errese | 
60°6205 lover 


51 


3 ON 1/a—-{-ON ‘AA's 
—re—on nourenico _— USBHNWW) IST LHOER OL NOUDROD JO FOLLON 


Toy howeby swpwuyasy- non s8009s 


PAIel.. 


g 
U- 
¢ 

5 
4 
ww 


Exhibit No. 14 


~- ‘ 2: us 


os 


241 SANSOME STREET 


Bee a peti ie 
STATES MARINEIETHMIAN AGENCY! ciel: : NosoeD hs 


nella 86 TSmel7c0 
meee ea’ 


+ @he 


BEST COPY 
from the erigins 


AVAILABLE | 


Exhibil 


Pe Oo Bax 12867 
Freeno, California 


Attention: Mr, Ludwig BMoeehoff 
Deer Mr. Mechoffs 

We enelese our check sumber 020477 in the | 

amount ef $513.17 representing adjustment for over | 

eharge en your shipment of ectten forwarded per cur | 

$6 ALOA under SF/HEDEX B/L MO. 6. | 

Very truly youre, 


STATES MARINE~ISTIOUAN 
Ageney, Ins. 


Mobenberg Bros. Co. fee 


R. Vo LeGrand 
Manager 


Exhibit No. 16A 


October 23, 1959 


Hehenberg Bros. Company 
Fest Cifice Bex 193 
Memphis, Tennessee 


Atteat.ee of Mr. A. Elkan Hebenbderg, President 
Geatlemesn: 

As you prebably have read in the papers, the Anti-Trust Sub- 
committee of the Mouse Judiciary Committee (familiarly referred to as the 
Celler Commuttes) has been condecting hearings in New York at which 
eificers ef var:eus steamship compan.es have been inv:ted to testify as 
witnesses, sreliminary to the hearings, the investigators of the Gocainistes 
have visited the offices of the various steamship companies and drawn {rem 
theor files such papers as to therm seemed relevant. They took a great 


many papers frem eur files. 


Our efficers are te appear before the Committee starting next 


Tuesday. in preparation fer the giving of testimony, we have been re- 
viewing sone of the papers which the iavestigatere took from eur files. © 
Among others, we {and that they took sore inter-office letters of our Com- 
pany from whch it appears that we transported 600 oversized sales of you: 
cotten ep voyage #1 o: the S35 ALCA from dan brancieco to Breus.en at the 
rate ef $2.45 per 100 pounds, whereas, because the bales were oversised 


the correct rate should have been $2.70 per 100 peunus. Thie vesee! leaced 


Exhibit No. 16A (cont'd.) 
Neoheaberg Bree. Company | 
Octeder 23, 1959 
Page 2 


im early Jacuary, 1958, 


Thie transaction 414 not come to the attention of our executives 


entil we were reviewing the papers abeve referred te, and we have 20 


doubt that your executives will net have heard ef the matter entil you re- 
ceive thie letter. 


Under the circemstances, Section 16 of the Saipping Act makes 
it eur legal edligation te collect from you asd yeer edligation “ pey an 


ameunt which would result in your having paid at the Cealsreach rate for 


the bales actually transported, 
Accordingly, we are enclosing a dobit acte in the um ot 
$771, 88 to correct the mistake above referred te. | 
_ With sseurances te you of our great appreciation for tae support 
yea have giver our service in the past and leoking fo: ward to a continued 
opportunity te serve you, we are 


ae ara 


me ( ; C oe mane i 
c. & Walsh 
President 


AVAILABLE 


Exhibit No. 16B 


Moles Seere DRUTLE. Nao, 
COTS Ce mw anee 8. AT 


Fae 1LOOOL 


weeetos arte aece accsase 


sevaerose, 
i ance tee er areaens Naw Yoes 


s-snoneere covers a nie Ra ( hue | ( GD 
wwtober 22, 1973 


Boheuberg gros. Cuspacy 
P.O. $293 
iI@mphis, Peqnsssec 
Liss, me. 
po STATES MARINE GIRO 


STEAMSHIP AGENTS 


Charge you for adjustom* of ocean Sreicnt cherjes 20 8 it _uent 
600 Bales Staodard Becsity Cottim as bc.: 


sax TrascIs0y/ noe 
2 Se @ $2. 70/WOF %, 337-53 


AS _CEARGED 
COO Bales - SOT; S $2.85/100r T 8 
Doe %tetce Marine Line ii2-92_ 
I certify that talc le & 
nrue and correct invcice 
ord tut peymcat there? 
fas act when rgeacived. 


Exhibit No. 16C 


HOHENBERG BROS. COMPANY 


PAY => 


10 THE 


= 
ORDER OF States Marine Lines, Ino 
90 Broad Street 

New York, New York 


2 


som ee 
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| 


Prey 


MAY Py tree 
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Y AVAILABLE | 
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Exhibit No. 19A 


PACIFIC COAST EUROPEAN CONFERENCE 


16 CALIFORNIA STREET » SAM FRANCISCO Tt - CALIFORNIA 


+ UNFINISE SO BUSINESS (Sub-items 


8 r “PAS PES 06 


| 
59 | 
| 
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will any regular or associate member line or the branch office or agent of any 
regular or associate member line, release prepaid bills of lading prior to col- 
lection of full freight charges, except where the shipper has posted with the 
conference a surety bond as stated in Rule 29. 


"It is further resolved that should it be ascertained by a vote of two 
thirds of the member lines entitled to vote, any other rule or provision of the 
Conference Agreement notwithstanding, that a regular or associate member 
line has, after the unanimous adoption of this resolution, violated any of the 
provisions of the aforesaid Rule 29, that such regular or associate member 
line agrees to pay to the Conference as liquidated damages the sum of $1,000 
for each and every such violation." 
Mr. Meader. Is that a proposed resolution? 
Mr. Walsh. This is proposed. | 

i 


Mr. Singman. The sanction is proposed, Mr. Chairman, as I understand it. 
But the rule had been in effect all the time. 


Mr. Meader. That was a rule regarding the posting of a bond. But this resolu- 
tion you just read is a draft concerning which the letter was written, isn't it? 


Mr. Singman. That is correct, Mr. Meader. The resolution had'to do with new 
enforcement provisions to enforce the existing Rule 29. | 


Mr. Chairman, I offer these documents for the record at this time. 


The Chairman. They will be accepted. | 


x * kK kK 


Transcript 
Page 1468 
Mr. Singman. I should like to call your attention, Mr. Walsh, to a memoran- 
dum dated January 27, 1958, addressed to Mr. Wallen in Los Angeles by Mr. H. H. 
Woody, Jr. And who is Mr. Woody, Mr. Walsh? 


Mr. Walsh. He is the manager of our Memphis office. | 
| 
| 


Mr. Singman: "Dear Norm: | 


"Reference is made to the above bill of lading’’ — which refers to S/ 
Alca, Voyage 1, San Francisco/Bremen, bill of lading 6 — "Reference is made 
to the above bill of lading covering a total of 600 bales of cotton for account of 
United States Commodity Company (Hohenberg Bros.). This lading indicates 
that 400 bales is rated at $2.70/100 lbs. while the remaining 200 bales is 
rated at $2.45/100 lbs. 


"Hohenberg was aware that some of the bales were oversized but were of 
the understanding that we would protect them with the $2.45 rate jon the entire 
600 bales provided actual measurements were not taken by the inspection 
bureau. | 


"You will recall that this shipment was scheduled for loading the S/S 
‘Alca' on about December 24/25th but due to the bessel being held up in 
Portland and 
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Eureka. the ‘Alca’ did not load until about January 8, 1958 or about 14 days 
later than scheduled. This late loading has already cost Hohenberg con- 
siderably in interest losses. Since the cotton was late in loading this permit- 
ted the inspection bureau sufficient time to make a close measurement of all 
bales on which we were instructed to rate as outlined above. 


“Hohenberg Bros.. Memphis have today contacted me contending the 400 
bales should be reduced to the $2.45 rate. Hohenberg also stated that this 
complaint had been previously handled by their Mr. Bischoff with Mr. De La 
Pena in San Francisco but had been unable to receive any satisfaction. 


“As the market conditions are at the moment very precarious and the 
Japanese doing all possible to pre-route shipments via Japanese flag vessels, 
I would suggest that you do all possible to have an adjustment made in behalf 
of Hohenberg. who support States Marine Lines wherever possible." 


Now, the Hohenberg Company is an important shipper customer of States 
Marine, is that not correct? 


Mr. Walsh. Yes, sir. 


Mr. Singman. Is this another example, Mr. Walsh, of States Marine bestowing 
good-will upon a selected shipper? 


Mr. Walsh. No, sir. 
Mr. Singman. Can you explain the transaction? 
Mr. Walsh. Well, I can’t really except — 


Mr. Stone. Ican, Mr. Walsh. There is a subsequent letter which you may want 
to put in the record from Mr. de la Pena, to Mr. Estes, on this transaction. And, 
Mr. Chairman, when'I went through the file that your Committee had taken last 
Friday I read this letter and I honestly don't ever recall having read it before. To 


~ 


say I was disconcerted is to put it mildly. 


We have absolutely no excuse to make on this. And this is a clear-cut viola- 
tion of our conference agreement, and we subsequently, on Friday, when we read 
this letter, wrote a letter to the shipper billing him for the difference thatis due 
on it. I don't want to make any excuse for it, because it was wrong, our people 
were wrong. Ethically, morally, and every other way. 


And I can tell you we don't condone such practices. And Iam ashamed to 
have to sit and see a letter like that in the file. 


Mr. Walsh. Mr. Singman. I would like to submit this letter we wrote. I wrote 
this letter to Mr. Hohenberg when this came to our notice. 


The Chairman. Do you want to put that in the record? 
Mr. Walsh. I think so, yes. 
Mr. Singman. I will offer that with the other documents. 


Mr. Stone, were you referring to the letter by Mr. de la Pena dated February 
6, 1958? 
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| 
| 


Mr. Stone. Yes, I was. | 


Mr. Singman. To complete the record, Mr. Chairman, I should like to read 
Mr. de la Pena's letter to Mr. Estes in the New Orleans office. 


"Dear Lloyd: 


"This refers to your letter of January 28 concerning the penalty imposed 
on the above shipment from Hohenberg because of oversized bales. 


| 


| 
"Frankly, the inspector was justified in imposing this penalty because 
Hohenberg in Fresno informed me that the bales were oversized but he had 
hoped they would be cleared before the inspector caught up the shipment. 


"Since the inspector examined the bales before they were loaded and 
issued an inspection report, there was no choice other than for us to follow 
through. However, because of Woody's outline to you of this situation, we are 
issuing a correction and will try to conceal it from the rt Bureau, 
which I am sure we can do. 


"We are all aware of what Hohenberg is trying to do for us, ba you can 


be sure we shall do our utmost to meet their requirements. | 
| 


"With best wishes, | 
"J. A. de la Pena” | 


And, Mr. Chairman, in the interests of completing the record, I have not read 
this before, but I should like to read Mr. Walsh's letter to Mr. Hohenberg. dated 
October 23, 1959, which was last week. 


"Gentlemen: 


"As you probably have read in the papers, the Antitrust Subcommittee of 
the House Judiciary Committee (familiarly referred to as the Celler Commit- 
tee) has been conducting hearings in New York at which officers of various 
steamship companies have been invited to testify as witnesses. Preliminary 
to the hearings, the investigators of the Committee have visited the offices of 
the various steamship companies and drawn from their files such papers as 
to them seem relevant. They took a great many papers from our'!files. Our 
officers are to appear before the Committee starting next Tuesday. In 
preparation for the giving of testimony, we have been reviewing some of the 
papers which the investigators took from our files. Among others we find 
that they took some interoffice letters from our company in which it appears 
that we transported 600 oversized bales of your cotton on Voyage No. 1 of 
the SS Alca from San Francisco to Bremen at the rate of $2.45 per hundred 
pounds, whereas because the bales were oversized the correct rate should 
have been $2.70 per hundred pounds. This vessel loaded in early January, 
1958. This transaction did not come to the attention of our executives until 
we were reviewing the papers above referred to, and we have no doubt that 
your executives will not have heard of the matter until you receive this letter. 
Under the circumstances, Section 16 of the Shipping Act makes itjour legal 
obligation to collect from you and your obligation to pay an amount which 
would result in your having paid at the conference rate for the bales actually 
transported. Accordingly, we are enclosing a debit note in the sum of $771.85 
to correct the mistake above referred to. With assurances to you of our 
great appreciation for the support you have given our service in the past, 
and looking forward to a continued opportunity to serve ; 
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“Sincerely yours. 


"C. S. Walsh 
“President” 


The Chairman. At least the Committee is doing some good. 


Of course. again! I want to say. Mr. Walsh, when these conferences are 
developed. you are immunized from the antitrust laws only because they are 
approved. or supposedly approved by the Federal Maritime Board, and the mem- 
bers would live up to the conference terms and conditions. And it is very impor- 
tant that you do so. If there are violations of those conference terms, Congress 
might be called upon to make changes. I wouldn't want to see that. Iam very 
happy to note that letter that you wrote. and that you are implementing what you 
feel by action is wrong. I think it is very commendable that you do so. 


But it is unfortunate that the ferreting out of this matter had to be the work of 
the Committee. It should have been the work of your own office. 


Mr. Walsh. Yes, sir. We have no excuse to offer really except that we will 
try to stamp out anything like that that we find. In a big organization sometimes 
things happen. I guess. And we just can't say any more on this point. 


The Chairman. We have had several brought out this afternoon within the 
short space of an hour, more than one of these violations of conferences. 


Mr. Singman. Mr. Chairman, I offer for the record these documents at this 
time. 


The Chairman. They will be accepted. 


x~ x ke KK 


Transcript 
Page 1479 


The Chairman. Let me interrupt a minute. 


I want to ask our distinguished representative of the Federal Maritime 
Board — I take it you are getting transcripts of the testimony, are you not? 


Mr. Ranck. Mr. Singman is sending us copies, yes, sir. 


The Chairman. Particularly with the testimony brought out this afternoon 
concerning infractions of conference rules and infractions possibly of the law? 


Mr. Ranck. Yes, sir. 
The Chairman. Go ahead. 


Exhibit) No. 22 


THE MURRAY COMPANY OF TEXAS, INC. | 
MANUFACTURERS OF H 


COTTON GINNING MACHINERY | 
COTTON SEED OIL MILL MACHINERY 
STEEL BUILDINGS AND MILL SUPPLIES 


P. O. Box 7763 
DALLAS 26, TEXAS 


March 4, 1960 
AIR MAIL 


Mr. A. E. Hohenberg, President 
Hohenberg Bros. Company 

Post Office Box 193 

Memphis, Tennessee 


Dear Mr. Hohenberg: 
This refers to a letter and long-distance conversation from Mr. Rudi 
E. Scheidt of your office regarding Murray Gin Compresses and their 
corresponding densities. | 
We actually have three different models of Murray Gin Compresses which 
are built especially for standard density, which we use particularly | 
in California and in Lower California around Mexicali, Mexico. \ 

i 
Our Model PCD is a 3-Ram, Down-packing Press. Our Model PCX is a 
3-Ram, Up-packing Press. Our Model PHD - for Standard Density - is 
a single ram, up-packing Press with 18" Diameter Ram Head. ' 
All three of these Standard Density Murray Gin Compresses are capable 
of producing 500-pound bales of 27/28 pound density per cubic foot, | 
if properly operated and under normal operating conditions. 
We believe that the Far East Conference recognizes this 27-pound den- 
sity bale and admits a preferential tarrif between the 22-1/2 pound 
density bale and the 32 pound high density bale. H 

| 
Some of our customers, particularly from the Mexicali region have told 
us they get this preferential rate on the 27-pound density bales put | 
out by our Murray Presses, and we have been told that this preferential 
rate is referred to in the offices of the shipping conferences as the 
"Murray Rate". 
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Mr. Hohenberg : Mar. +, 1960 


We do not know of this preferential rate being allowed in the Gulf 
Conferences and in the Atlantic Conferences. but it has been used to 
our knowledge on shipments going through San Diego. Los Angeles, and 
possibly San Francisco. 


Our Mode! PHD Presses with a single 18" Ram - Up-packing - which are 
commonly used in California and Mexico actually put out bales of 
around 27/30 pounds per cubic foot. 


The PHD Model withinwo 18". up-packing Rams, puts out bales of 32/36 
pounds per cubic foot. 


One of our Model PCX Presses - with three up-packing 9°" Rams in your 
own gin plant in Mexicali. B. C., Mexico, has been operating now for 
several seasons, and we believe it regularly puts out bales of around 
27 pounds per cubic foot. 

Yours very truly, 


THE MURRAY COMPANY OF TEXAS, INC. 
/s/ Ino. C. McDonald 
Jno. C. McDonald, Vice President 


JCMcD/jc 
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Exhibit No. 23 


SHIPPING INSTRUCTIONS AND ACKNOWLEDGEMENT OF DELIVERY OF COTTON BALE 
RECEIPTS 


SPENCER TRUCK COMPANY has received from BANK OF AMERICA 

For Account of HOHENBERG BROS. COMPANY hhereinafter referred to as owner) 81 bale 
receipts issued by J. G. BOSWELL CO. he reinafter referred to 
as Gin Company), each receipt being numbered as listed below and covering one bale of cotton. 
stored at WESTHAVEN MARK: CYOE/USCO 


ATTENTION GIN: Storage bill Must be itemized and show our shipping mark otherwise it will 
be returned. 


2 
* 240.87: 4.90: 1270.87: 5.17: 1,271 40: : 1,272.05: 5.01: 
1.16: 5.12: .88: 5.11; 1.42; 96: 2.10: 5.15: 
1.54: 5.17: 90: 5.07: 44; 08: 2.12: 4.93: 
1,257.40: 4.87: : 5.08: AS: 06: 2.14: 5.09: 
7 A5: 5.14: : 5.05: : 98: 2.20: 5.02: 
8.54: 08: : 5.19: 03: 18: | 2.22: 4.90: 
8:55: 07: ‘ 05 .02: : 93: 2.64: 5.11: 
9.08 97: i 02: : 07: : 
1,264.95: 94: A : : 96: 406.15* 
1,270.30: : : 


FRRSBS 


1 
1 
1 
1 
1 
1.29: 
1.30: 
1.31: 
1.33: 
1.34: 
1.35: 
1.36: 
1 


en ee ee ee 
: See at peer ae ers 


w 
> 


w& 
by 


JI: 1.96: 
1.39: 10: 2.04: 
The Trucking Company or its Agent, will present said receipts to the Gin Company and slrrender them in exchange 
for cotton numbered as above set forth. Owner hereby directs the Gin Company, upon presentation and surrender of said 
receipts, to deliver said cotton to the Trucking Company or its Agent, who, thereupon, shall deliver said cotton as in- 
structed below and who will then deliver to the owner, compress receipts or bills of lading in exchange for this document, 
said compress receipts or bills of lading to cover the same amount of cotton as this document, Owner hereby guarantees 
payment of any gin yard charges advanced by the Trucking Company or its Agent, It is understood and agreed that the 
Trucking Company or its agent, shall not be liable or responsible in any manner for said cotton juntil received by it, or its 
agent, and that any bale receipts for which the Gin Company fails or refuses to deliver cotton numbered as shown above, 
shall be returned to owner, | 
TRUCKER'S INSTRUCTIONS COMPRESS HANDLING INSTRUCTIONS 
Mark: CYOE_ Brand: USCO Part Lot 81 of 100 
SPENCER TRUCK COMPANY Density: Gin Pressed Patch: | 
HAUL TO HOWARD TERMINAL Special; 
OAKLAND, CALIF. $/O 104 | 
FOR THE "ALCA" 
SALE 67 81 B/C of 100 B/C MARK: CYOE 
SAILING 12/26 Page 2 of 2 
Date: 12/20/57 ag 
/s/ (Mlegible} 


Exhibit No. 24 


Fresno, Calif. 
December 21, 1957 


Howard Terminal 
P. O. Box 857 
Oakland, California 


Attention: Mr. W. W. Ferguson 
Gentlemen: 
S = 
RE: 408 8¥c FoR THE "ALCA" 


In reference to our telephone conversation 
with Mr. Ferguson, we will deliver 600 B/C as listed 
on the attached tag list copies, which are Murray Gin 
Pressed. 


Upon arrival at the terminal, please arrange 
to have service performed as follows: 


1. Mark and Brand each lot as indicated.by 
tag list. 


Reweigh each lot and furnish certified 
lists of weights. State thereon: "GROSS 
UNPATCHED WEIGHT". 


Provide normal dock attendance required to 
prepare for loading to the steamer. Notify 

us if any Country Damage is noted. Suggest 
you give this information to Judson Sheldon 
Intl., Mr. West. 


Very truly yours, 
HOHENBERG BROS. COMPANY 


Allen Barton 
Enc. 


cc: Mr. John West, Mgr. 
Judson Sheldon Intl. 
San Francisco 
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Exhibit No. 25 
SHIPPING INSTRUCTIONS 


(MURRAY To JUDSON SHELDON DIVISION - S.F. 
Saic #67 GIN PRESSED 


COTTON) From Hohenberg Bros. Company FRESNO 


Order No. Date DEC 24, 1957 
Please ship the following: i 
USCO 
600 B/C, Under mark Brand MOEKEG B/L Weight 
UNITED STATES COMMODITY COMPANY SHIPPER | 
In name of Stabenboog Brexmocompaay To order of SAREE ORR OOINE 


Notify FIRMA GEBR. KOCK SPINNEREL BORGHORST/WESTFALEN, GERMANY 
Freight Prepaid [X] Sdangincotiaookt 
Destination BREMEN | 


We require 3 originals and 15 copies of ON BOARD B/L DATED_ DECEMBER, 1957 
DEL EMBER, tyot 


S/S Line STATES MARINE LINES S/S ALCA Contract No. M-5065 
U.S. Customs Declaration: Value | 


| 
Extend net weight @ 33.35 Staple 1_- 1/8 
20# TARE 


| | 
108 Corcoran 100 |GIOE | 51108 
Corcoran& | | 
sthaven 51576 | 
1 oe 6 ee 


Reweights per our previous 


+} ! 
Bales with jute bagging are to bei 


marked on tags affixed tO bales. ¢ 


bagging. 


cc: HBC - Memphis 
When reference to this Sale # is made please apply these same instructions. 
MSA NO. __ 


Require One certified copy export declaration. 


| 
| 
Require MSA Form 280 for freight, completely filled out, in quadruplicate. 
| 


Call LD 671 Memphis, Tenn. Tratfic Dept. if these instructions not clear. | 


i 


68 


EXCERPT FROM RECOMMENDED DECISION OF 
EXAMINER EDWARD C. JOHNSON, DATED 
APRIL 28, 1961 AND SERVED MAY 2, 1961 


* * * * * 
rebate. The finelevied by the Pacific Coast European Conference (of 
which States Marine was and isa member) which considered, in part, 
this transaction likewise provides no relief inasmuch as the Board 


could not lawfully delegate its regulatory powers to the Conference. 


Hohenberg is guilty of a violation of Section 16 in that it has 


both attempted and has obtained transportation at a reduced rate by 
false billing. Hohenberg solicited from the carrier, and accepted 
and paid, a charge for the transportation which Hohenberg knew or 
should have known was based on the false premise that the cotton 
was denser than it infact was. In acceptinga refund in the amount of 
$513.17 on the 400 bales of cotton which it knew to have a density of 
less than 27 pounds per cubic foot. Hohenberg obtained transportation 
by water of property. knowingly and willfully, at less than the rates 
and charges otherwise applicable for bales having a density of less 
than 27 pounds in violation of Section 16 of the Act. 
CONC LUSIONS 

In the manner shown and in the fashion set forth above both States 
Marine Lines, Inc. and Hohenberg Brothers Company have willfully 
violated Section 16 of the Shipping Act. 1916. as amended (46 U.S.C. 
815). 


/s/ Edward C. Johnson 
Presiding Examiner 


Washington, D.C. 
April 28, 1961 


USCOMM-MA-DC 


Ss E R VCE D 
OCTOBER 9, 1961 ) 


( 
(FEDERAL MARITIME COMMISSION) 


FEDERAL MARITIME COMMISSION 


| 
NO. 892 | 
| 


STATES MARINE LINES - HOHENBERG BROTHERS 
VIOLATION OF SECTION 16 


_—_— | 
Submitted September 19, 1961 Decided: October 6, 1961 


Respondents, Hohenberg Bros. Inc., as shipyers, found to have knowingly 
and willfully, directly, by an unjust or unfair means obtained tran- 
sportation by water for property consisting of 400 bales of cotton 
at less than the rates or charges which would otherwise be applicable 
in violation of Sec. 16 of the Shipping Act, 1916, as amended. 


Respondents, States Marine Lines, Inc., as a common carrier by water, 
found, directly and in conjunction with another person, to have 
allowed a person to obtain transportation for property consisting 
of 400 bales of cotton at less than the regular rates or charges 
then established and enforced on the line of such carrier by means 
of false billing and by an unjust device or means in violation of 
Sec. 16 of the Shipping Act, 1916, as amended. | 


Elkan Turk and Herman Goldman, Esqs., for respondent States 
Marine Lines, Inc. 


Alan F. Wohlstetter, Esq., for respondent Hohenberg Brothers 
Company. | 


Edward Aptaker, Esq., as Public Counsel. | 
REPORT OF THE COMMISSION 


Acting Chairman James L. Pimper; Acting Commissioners: 
Frank Barton, John Harllee, Thomas Lisi and Oscar H. Nielson 
| 
| 
Proceedings 

The Federal Maritime Board ordered that an investigation be 
instituted to determine whether Hohenberg Bros., Memphis, Tenn. (herein 
called ''Hohenberg") as a shipper, and Global Bulk Transport Corp. 
(formerly States Marine Corp.) and States Marine Lines, Inc. (formerly 


States Marine Corp. of Delaware) (herein called "States Marine"), 


By: John Harllee, Acting Commissioner 
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common carriers by water in foreign commerce, had acted in violation of 
Sec. 16 of the Shipping Act, 1916, as amended (Act) (25 F.R. 2118, No. 50, 
March 12, 1960). Hohenberg and States Marine were made respondents. 
Hearings were held before an examiner and briefs and replies were filed. 
The examiner concluded that both Hohenberg and States Marine had 
willfully violated Sec. 16 of the Act. Exceptions to the recommended 
decision have been filed and the Federal Maritime Commission (Comm- 
ission) has held oral argument. 

Facts 

1. Hohenberg, a shipper of cotton in Memphis, Tennessee, in the 
latter part of 1957 shipped 600 bales of cotton in 6 100-bale lots or 
packages to the Howard Terminals at San Francisco, California. 

2. Howard Terminals was instructed to have the cotton placed on 
poard a vessel for shipment to Bremen, Germany. 

3. Hohenberg, by its forwarder, prepared a States Marine bill of 
lading No. 6 covering the shipment on board the SS Alca, a Finnish flag 
vessel. The shipper is shown as the United States Commodity Company, 
a trade name for Hohenberg. Under the heading '’Particulars Furnished 
by Shipper” the following appears: (States Marine furnished the infor- 
mation for this part of the B/L) 


Description of Measure- Gross 
Packages & ment in Weight In 

"Marks and Numbers No. Pkgs. Goods Cu. Ft. Pounds 
ICOE/USCO 100 (A) BUYER'S FOR- 50,959# 
CYOE/USCO 100 (A) WARDING AGENT 51,315# 
SCOE/USCO 100 (A) FREDERICH 51, 887# 
GIOE/USCO 100 (A) ELLMERS 51,108# 
BOOE/USCO 100 (B) 51, 576# 
ZEOE/USCO 100 (B) 51,893# 

600 BALES STANDARD 308, 738#" 

DENSITY COTTON 


The total freight is shown as $8616.00. The bill of lading is dated at San 
Francisco, California December 20, 1957 and is over the signature of 
D.W. Fleming "For the Master States Marine-Isthmian Agency Inc." 
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4. The freight was based on the following provisions of the Pacific 
Coast European Conference Tariff No. 13 showing the rates and charges 
established by States Marine applicable to the shipment and are as 
follows: | 


i 7th Rev., Page 17 

GENERAL SECTION Rate | Groups 1/ 
Basis *** | 3 

eK 


COTTON AND COTTON LINTERS, subject 
to rules prescribed by the Cotton Inspection 
Division, Cargo Protection and Inspection 
Bureau, San Francisco, California 


Cotton, compressed to densities per 
cubic foot at shipside as indicated. 


High Density Bales, 
32# or more, 
Standard Density Bales, 
27# and up to 32#, 


22 1/2# and up to 27#, 
Gin Bales, | 
Less than 22 1/2 # 100# | 4.90 


5. While on the pier awaiting shipment, the packages were inspected 
by the Pacific Cargo Inspection Bureau, Cargo Inspection Division, an 
agency of the Pacific Coast European Conference and four reports con- 
taining ''a Statement of the Weights, Measurements and Densities" were 
prepared covering four of the 100 bale packages. The reports are dated 
December 27, 1957, signed by J. Kelley, under the certification that his 
statements are "true and correct to the best of my information". Each 
report showed the weight, length, width, thickness, cubic feet|and density 
of each bale measured (identified by number) and summarized the average 


1/ 


~ "Groups", refers to rates to destination ports; "3" to the ports of 
Copenhagen, Denmark; Bremen and Hamburg, Germany. 
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densities of each lot of bales as follows: 
_ Marked ICOE-25 of 99 bales of cotton-25 Ibs. 9 oz. 
_ Marked CYOE-25 of 100 bales of cotton-25 lbs. 12 oz. 
Marked SCOE-25 of 99 bales of cotton-26 Ibs. 10 oz. 
Marked GIOE-25 of 100 bales of cotton-24 Ibs. 4 oz. 


(Note: The inspected bales cover the lots identified as "(A)" in the bill 
of lading). 


6. The Pacific Cargo Inspection Bureau (identified in the tariff as, 
“Cargo Protection and Inspection Bureau") was engaged to assist States 


Marine, as a Member of the Pacific Coast European Conference, in en- 


forcing the transportation rates and charges contained in its established 
tariffs. 

7. a. Hohenberg had knowledge of the Inspection Bureau Report 
about the same time that it received the bill of lading, but it did not receive 
a copy of the inspection report as shown by the following testimony by 
witness Rudi E. Scheidt, Vice President of Hohenberg Bros.: 

Q. Did you have any knowledge that the Pacific Company's inspec- 
tion bureau had weighed and measured these bales ? 

A. We received knowledge of it at about the same time as the bill 
of lading. However, we did not receive a copy of the inspection report. 
We got that verbally and on the bill of lading. 

b. After the shipper was billed, Hohenberg's Fresno manager 
telephoned a representative of States Marine and asked him for a lower 
rate on the cotton covered by bill of lading No. 6 as shown by the following 
testimony of witness Joseph A. de la Pena, Vice President of States 
Marine: 

Q. Will you, in referring to paragraph 4 of this letter, and I quote 
the last sentence: ‘Hohenberg also stated that this complaint had been 
previously handled by their Mr. Bischoff with Mr. de la Pena in San 
Francisco but had been unable to receive any satisfaction." Would you 
say that that sentence refers to your personal meeting with Mr. Bischoff, 
or the later telephonic conversation with him ? 


A. As I recall it, it was a telephone conversation. 
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Q. He asked whether or not he could get a lower rate on the cotton 
after the shipment had been made and after the bill was sent, What did 
you tell him? 


A. I told him that we couldn't reduce the rate vocation tia inspection 


bureau had inspected the shipment and found that some of — bales were 
oversized. 

Q. And his reply to that, do you recall it? : 

A. He didn't pursue it further with me. All I told him was that I 
could do nothing for him. | 

c. Hohenberg's representative had also indicated! previously 

that it would be shipping some "oversized" bales and knew by the 
reference to oversize that it meant bales having a lower density than 
27 lbs. per cu. ft. as shown by the following testimony of witness Joseph 
A. de la Pena: | 

MR. WOHLSTETTER: I'd like to have clarified as to what Public 
Counsel means by oversized. 

EXAMINER JOHNSON: I think his question is clear enpngn. I think 
this witness can answer it. 

A. The bales were oversized. | 

Q. Did Mr. Bischoff indicate this to you in his conversation at that 


time? 
A. Yes, he did. | 
Q. So Mr. Bischoff knew that some of these bales in the 400 group 
were oversized and would not properly take a lower rate? | 
A. I just can't say in the 400. He mentioned the shipment to me. 
He didn't mention how many were oversized, what particular lots it might 
be. In fact, I didn't get into any detailed discussion with him at all. He 
just generally mentioned it to me and that was my comment to him. 
Q. Did he generally mention that some of the bales in this particular 
shipment were oversized so as to not qualify properly for the $2.45 rate ? 
A. Yes, he did mention that some of the bales were oversized. 
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Q. When you talked to him later by phone, did you have any doubts 
of what he was talking about? 

A. No. 

Q. What was he saying to you, then? 

A. It was bill of lading 6. 

Q. What did he say ? 

A. He said in substance that the bill of lading had been processed 
and the shipper had been billed -- 

Q. Did he -- 

MR. WOHLSTETTER: Let him finish. 

A. (Continuing) He specifically mentioned about this shipment and 
this bill of lading. 
ee 

8. Hohenberg was informed that States Marine had rated only 
200 of the 600 bales at $2.45 per cwt. and the remaining 400 bales at 
$2.70 per cwt. Hohenberg questioned the rating in February of 1958 and 
presented arguments as to the probability of error in measurements, 
based on its reliance on the capabilities of a Murray gin-press to make 
a bale having a density in excess of 27 lbs. per cu. ft. Hohenberg did not 
inspect the bales but relied on its experience with the gin-press that 
was used. 

9. In response to Hohenberg’s arguments and requests, States 
Marine issued a “Correction to Freight List (Manifest)" dated January 31, 
1958 for the shipper United States Commodity Company and the manifest 
of the SS Alca bill of lading No. 6 revising the bill of lading to show the 
freight on 400 “A’ bales of cotton as $5029.09 instead of $5542.26. States 


Marine sent on February 10, 1958 a refund check in the amount of 


$513.17 payable to the order of Hohenberg Bros. which was subsequently 
endorsed by Hohenberg Bros. and negotiated. 
10. The following statements from States Marine inter -office 
correspondence are also contained in the exhibits: 
a. An inter-office States Marine memorandum dated January 27, 1958: 


"Re S/S ALCA, Voy. 1 - SF/Bremen, B/L 6" states: '". . . This lading 
indicates that 400 bales is rated at $2.70/100 lbs. while the remaining 
200 bales is rated at $2.45/100 lbs. 
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“Hohenberg was aware that some of the bales were oversized but 
were of the understanding that we would protect them with the $2.45 rate 


on the entire 600 bales provided actual measurements were not taken by 
the inspection bureau." | 


The memorandum is signed by H.H. Woody, Jr. of the States Marine 
Memphis office and is addressed to N.E. Wallen of the Los Angeles 
States Marine Office. | 

b. A letter dated February 6, 1958 from J.A. de la Pena of the 
San Francisco States Marine office to L.D. Estes of the New Orleans 
States Marine office says referring to this shipment: | 

", .. Frankly, the inspector was justified in imposing this penalty 
because Hohenberg in Fresno informed me that the bales were over- 


sized but he had hoped they would be cleared before the a a caught 
up the shipment. 


"Since the inspector examined the bales before they were loaded 
and issued an inspection report, there was no choice other than for us 
to follow through. However, because of Woody's outline to you of this 
situation, we are issuing a correction and will try to conceal it from 
the Inspection Bureau, which I am sure we can do." 


Discussion 
1. Charges against the shipper under the first paragraph of Sec. 16. 
The first paragraph of Sec. 16 of the Act provides that "it shall be 
unlawful for any shipper ... or any officer, agent, or employee thereof, 
knowingly and wilfully, directly or indirectly, by means of false billing 
. . false reports of weight, or by any other unjust or unfair device or 
means to obtain or attempt to obtain transportation by water for property 
at less than the rates or charges which would otherwise be applicable". 
The recital in the Board's order instituting the proceedings is that there 
is information before the Board that Hohenberg in connection with the 
shipment of certain cotton on the SS Alca on or about January 8, 1958 
from the port of San Francisco, California through the means of false 
billing false classification and by other unfair devices or means attempted 
to and did obtain transportation by water for such property at less than 
the rates which would otherwise be applicable. | 
The proofs show that the shipper Hohenberg shipped 600 bales of 


cotton on the SS Alca for transportation to Bremen, Germany pursuant 
| 


| 
| 
i 


to a bill of lading showing 400 of such bales to be of "Standard" density 
and rated "(A)" which relates to the freight rate applied to bales having 
22 1/2 and up to 27 lbs. per cu. ft. density. The freight rate to Bremen 
for such rating is $2.70 per 100 lbs. The correct freight was paid by 
Hohenberg. 

At this point Hohenberg had a clear choice of actions. It could 
either accept the Inspection Division's report and not contest the freight 
charges or it could prove that the bill of lading was wrong and obtain a 
revision of the freight charges based on a correct bill of lading. Instead 
of either course, the shipper made a conscious choice of method which 
involved getting a lower freight rate regardless of the true facts, and in 
disregard of the applicable rates and charges and in disregard of the 
circumstance that it did not make its own inspection of the bales. 

The circumstantial evidence in this case coupled with the direct 
testimony convinces that Hohenberg’s successful campaign to compel 


States Marine to refund part of Hohenberg's original freight payment 


was conducted “knowingly and wilfully." Hohenberg's Vice President, 
Rudi Scheidt (as previously quoted) admitted that Hohenberg knew of the 
inspection report which showed that the rate applicable was the rate 
originally charged by States Marine. Nevertheless (see the quoted 
testimony of Mr. de la Pena, previously quoted), Hohenberg continued 
to press for and eventually secured a lower rate, which is to say, it 
secured the transportation of the cotton "at less than the rates or charges 
that would otherwise be applicable’. It need not be labored that to stand 
upon a demand for a lower rate unsupported by factual proof (or even 
attempted proof) that the cargo is entitled to carriage at the lower rate 
constitutes a device which is unjust, unfair, and forbidden by the statute. 
It is highly significant that Hohenberg has at no time offered any 
proof as to what the density of the cotton actually was - and that is what 
determines the applicable rate. Its evidence at most indicates that prior 
to the time but not at the time it sought and secured the refund, Hohenberg 
may have believed that the cotton density entitled it to move at the lower 


rate Hohenberg sought. There is no evidence that at the time Hohenberg 
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pressed for and secured the refund (or at any time after States Marine and 
Hohenberg were informed of the inspection results reported December 27, 
1957) either Hohenberg or States Marine believed or had reason to believe 
that the cotton was entitled to move at the lower rate claimed by Hohenberg. 
After the measurement of the bales and the recomputation of the 
densities by the Inspection Division, Hohenberg's previous uncertainty 
about the size of the bales became a certainty. It then knew precisely 
what density was claimed by the carrier as the basis of its bill of lading. 
Hohenberg was shown to have knowledge about the inspection report and its 
contents and to have discussed the oversize bales and their effect on 
tariff rates both before and after the report was issued. Notwithstanding 


its knowledge about the inspection report, Hohenberg neither offered nor 
attempted to offer contradictory evidence either in the form of its own 
measurements or of any change caused by atmospheric conditions and by 
not successfully impeaching the truthfulness of the bill of lading or the 
inspection report. | 
There is other testimony in the transcript of hearings indicating that 
the reference in a telephone conversation between a Hohenberg employee 
and a States Marine employee to "oversize" bales may not necessarily 
have referred to the particular 400 bales. Such testimony, however, came 
out principally on cross-examination in the form of questions which also 
contained answers and required the witness to simply agree, or was about 
what the witness didn't know or what was not mentioned rather than about 


what the witness did know. Such testimony is not as persuasive as the 
responses which give the witness's own version of what he did know about 
his conversation. Moreover, Hohenberg did not meet its burden of over - 
coming the evidence concerning the telephone conversation about the 
shipment by bringing in its employee, who was on the seiephons, asa 
witness, as it might have done if 1t wanted to make the record entirely 
clear on this point. Also, nowhere in the record does Hohenberg deny or 
contradict any of the assertions made in the States Marine inter-office 


letters that indicate Hohenberg's awareness or understanding of the facts. 
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While these letters do not constitute direct evidence of all the facts they 
recite, they constitute circumstances which corroborate direct testimony 
in the record of Hohenberg's knowledge of facts which prevents successful 
argument that its claim for a refund was made believing it was just. The 
record without the letters, however, is sufficient to support our con- 
clusions that the conduct of Hohenberg was knowing and willful. 

2. Charges against the common carrier by water under Sec. 16 
Second. 

The second paragraph of Sec. 16 provides that it shall be unlawful 
for any common carrier by water. either alone or in conjunction with 
any other person directly or indirectly ".. . Second. To allow any person 
to obtain transportation for property at less than the regular rates or 
charges then established and enforced on the line of such carrier by 
means of false billing” or by any other unjust or unfair device or means. 
The recital in the Board’s order is that there is information regarding 
the foregoing shipment showing that States Marine, common carriers by 
water in foreign commerce, knowingly allowed Hohenberg to so obtain 
said transportation at less than the regular rates or charges then 
established and enforced. 


The proofs show States Marine accepted the Hohenberg property 


for transportation by issuing a bill of lading showing States Marine as 
the carrier, by receiving the freight charges and by causing the 400 bales 
of cotton to be transported overseas. States Marine had the inspection 
report showing the true measurements, weights and densities of the 400 
bales and based its freight charges on the tariff provisions applicable to 
such densities. The report was prepared by a Bureau engaged to assist 
in enforcing tariff rates and charges of the conference of which States 
Marine is a member. Even though it knew the true facts about the size, 
weight and densities of the bales and correctly interpreted and applied 
the tariff containing the rates and charges then established and enforced, 
States Marine after several contacts with Hohenberg changed its mind 
and yielded to the requests of Hohenberg and revised its charges to apply 


rates which it knew were not applicable, although it had other evidence 
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than the reports of the Bureau on which it based its initial charges. 
States Marine did this by revising the correct billing as shown in its bill 
of lading through the substitution of an incorrect billing as shown in the 
"Notice of Correction to Freight List” over the signature of a States 
Marine-Isthmian Agency Inc. representative. Such a “corrected” billing 
based on untrue facts constitutes false billing. States Marine's contacts 
with Hohenberg and its resulting assent to Hohenberg's claims constituted 
action in conjunction with another person and was action taken directly. 
Thereafter States Marine carried out its agreement with Hohenberg by 
refunding enough of the freight payment to bring the charges to the shipper 
down to the established tariff rates applicable to cotton bales having a 
higher density than those which it transported. The charge of the lesser 
freight rate was done knowingly as the Board's specification states. The 
agreement to make a refund based on inapplicable tariff rate, followed 
by a refund payment is an unfair or unjust means of obtaining less than 
the regular rates established and enforced by States Marine. | 

Exceptions | 

The exceptions are (1) to the failure to make certain findings. 

(2) to the admission of certain documents as hearsay evidence, (3) to 
certain statements made by the examiner, and (4) to some of the 
examiner's findings, as not being supported by the evidence. ! 

States Marine's exceptions as to the failure to find the Howard and 
States Marine dock receipts conclusive as to the density of the bales were 
not properly taken in the absence of any showing that the information 
therein was based on inspection and measurement of the bales, whereas 
the inspection report, prepared for the purpose of enforcing conference 
tariff provisions and prepared in the ordinary course of Sosiapes of the 
Cargo Inspection Bureau, was based on actual measurements and com- 
putations which were not shown to be false or inaccurate. The dock 
receipts show all six bale lots to measure exactly 1800 cubic feet, which 
would be a remarkable coincidence for irregularly shaped cotton bales. 
No evidence overcoming the inspection reports was introduced by respond- 


ents to show the bales were measured to obtain information to be written 


in the dock receipts, nor how the 1800 cu. ft. measurement was obtained. 
| 
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The failure to find that the measurements shown on the inspection 
report were made by longshoremen is not an error because this fact does 
not control the result. Measurement by longshoremen does not of itself 
impeach the accuracy of the measurements in the absence of any proof 
that longshoremen are incapable of taking accurate measurements or that 
other specific means were taken showing inaccuracy. The failure to find 
that 99% of the cotton exported is high density cotton and to infer there- 
from that the density of this cotton shipment is above 27 lbs. per cu. ft. 
is not controlling in the face of the actual measurement made of this 
particular shipment which was not shown to be wrong. Other omitted 
findings requested by respondents consisting of incorrect evidences of 
density are equally irrelevant. The failure to use inaccurate or non- 
controlling premises for the examiner's conclusions was not error. 

The exceptions of both parties as to the admission of the inspection 
report as hearsay, and its use, is the basis of most of the exceptions. The 
inspection bureau report was introduced and received in evidence without 
objection; no demand for its corroboration by cross-examination of the 
inspector who signed it was made, and it was accepted as valid at the 
time it was submitted. All evidence in the record relating to the 
dimensions of the bales was taken to be accurate without question at the 
time of transactions involved herein as shown by correspondence and by 
testimony in the record. At no time during the proceedings did the 
respondents question the authenticity or accuracy of the report, but only 
the possibility of error by longshoremen or because of the lack of 
supervision or of the usual results of compression by the Murray gin- 
press. The inspection report has rational probative value and is 
corroborated by the entire record. Responsible persons in their business 
would normally rely on a report of this kind unless clear evidence of 
inaccuracy or of lack of qualification of the inspector was shown. The 
report was not contradicted by any substantial evidence. All the evidence 


here shows, if anything, the authenticity of the inspection report made by 


an authorized and qualified agency and its appointed inspector. Respon- 
dent States Marine also did not refute (a) the clear implication that it 


81 


relied on the report in furnishing information for its bill of lading and 
used the bill of lading as the basis for collecting freight shown in its 
applicable rates and charges before the refund was made, nor. (b) the 
testimony of its vice president that because of the report it would not 
make any change in its freight billing. The exceptions based on a claim 
of hearsay as to the inspection report and the data and the computations 
therein, are not substantiated. A States Marine inter-office letter stating 
that "Hohenberg was aware that some of the bales were oversized, but 
were of the understanding" that States Marine "would protect them with 
the $2.45 rate on the entire 600 bales provided actual measurements 
were not taken by the inspection bureau" was also properly admitted for 


consideration as having some probative value to corroborate other 


testimony in the record. 
Respondents cite United Nations, et al v. Hellenic Lines Limited, 
etal, 3 F.M.B. 781 (1952) for the proposition that the Commission cannot 
make a finding of guilt based upon uncorroborated hearsay. The case, 
however, is not controlling. The shipper of the bales of cotton complained 
that its bales were of high density whereas the freight was computed at an 
intermediate density rate. The bales were shipped from Brazil to New 
York by Moore-McCormack Lines under a bill of lading prepared pur- 
suant to a written report of weights and measurements compiled in Brazil 
but the record was found to lack ''details of the time or the place of any 
measurement of the shipment in Brazil and even the identity of the 
measurers.'' At New York the cotton was unloaded and then loaded into 
a States Marine ship for movement to Trieste. Another bill of lading was 
issued by States Marine which showed a lower density for the same cotton. 
Complainant sought to recover the difference between the higher freight 
rate charged by States Marine based on the density shown on its bill of 
lading and the lower rate which would have been charged for the density 
shown on the Moore-McCormack Lines bill of lading based on the density 
report made in Brazil. In the United Nations case the Moore-McCormack 
Lines bill of lading was contradicted by direct, positive and probative 
evidence produced by States Marine showing that in New York it had the 


cotton measured and weighed again resulting in a measurement and density 
justifying the rate charged by States Marine. In the present case there is 
no valid evidence to contradict the inspection report as there was in the 


United Nations case. Further. here the authenticity of the inspection 


report is corroborated by the conduct of all the parties in this proceeding 
and was accepted as valid at alltimes. The admissibility, not the validity 
of the inspection report, was challenged by the respondents herein. 

The findings to which the parties except are: (1) that Hohenberg's 
Fresno manager advised States Marine's vice president some of the bales 
were “oversized” and would not qualify for the $2.45 per cwt. rate and that 
Hohenberg knew such facts; (2) that Murray gin-press bales have a density 
of 27 to 28 lbs. per cu. ft. "if properly operated"’ machines are used and 
there is no showing in the record that the gin compress was operated under 
normal conditions; (3) the dock receipts do not counteract the inspection 
report. 

Our review of the facts shown by the records and credible testimony 
indicates that the examiner's findings are based on facts which are not 
disproven in this record. 

In view of our discussion of the violation of Sec. 16 of the Act we 
also find that the exceptions to the examiner's conclusions are likewise 
not well taken. Exceptions and proposed findings not discussed in this 
report nor reflected in our findings have been considered and found not 
justified. 

Conclusion 

We conclude that the examiner's findings are consistent with the 
allegations and proofs. 

We conclude that by the preponderance of credible evidence the 
charges against the shipper Hohenberg have been proven and Hohenberg 
has been shown to have knowingly and willfully, directly, by an unjust or 
unfair means, obtained transportation by water for property, consisting 
of 400 bales of cotton, at less than the rates or charges which would 
otherwise be applicable. 
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We conclude further that by the preponderance of credible evidence 
the charges against the common carrier by water States Marine have 
been proven and States Marine directly and in conjunction with another 
person, has been shown to have knowingly allowed a person to obtain 
transportation for property consisting of 400 bales of cotton at less than 
the regular rates or charges then established and enforced on the line of 
States Marine by means of false billing and by an unjust or unfair device 
or means, | 

Both Hohenberg and States Marine have violated Sec. 16 of the Act. 
Our conclusions and this report and order shall be reported to the 
Department of Justice for such action as it considers appropriate. 

By the Commission. | 


/s/ Geo. A. Viehmann 
Acting Secretary 


ORDER | 


At a Session of the Federal Maritime Commission, held at its office in 
Washington, D.C., on the 6th day of October, 1961. 


NO. 892 | 


STATES MARINE LINES - HOHENBERG BROTHERS 
VIOLATION OF SECTION 16 


i 


This proceeding having been initiated by the Federal Maritime 
Board upon its own motion, and having been duly heard and submitted 


after investigation of the things and matters involved having been had, 
and the Federal Maritime Commission, as transferee, pursuant to 
Reorganization Plan No. 7 of 1961, effective August 12, 1961 of the 
functions vested in the Federal Maritime Board (abolished pursuant to 
Sec. 304 of said Reorganization Plan No. 7 of 1961). on the date hereof, 
having made and entered of record a report containing its conclusions 
and decision thereon, which report is hereby referred to and made a 


1 


part hereof: 
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It is Ordered, 1. That. the following respondents be and each one is 
hereby notified and required, (a) to hereafter abstain from the practices 
herein found to be unlawful under Sec. 16 of the Shipping Act, 1916, as 
amended; and, (b) to notify the Commission within twenty-five (25) days 
from date of service hereof whether such respondent has complied with 
this order, and if so, the manner in which compliance has been made, 
pursuant to Rule 1 '(c) of the Rules of Practice and Procedure (46 CFR 
201.3): 


States Marine Lines, Inc. (formerly States Marine Corp. of 
Del.) and Global Bulk Transport Corp. (formerly States 
Marine Corp.) 


Hohenberg Brothers 
2. That, the proceeding be and it is hereby discontinued. 
By the Commission 


/s/ Geo. A. Viehmann 
Acting Secretary 


Before the 
FEDERAL MARITIME COMMISSION 
Washington 25, D. C. 


STATES MARINE LINES - HOHENBERG BROS. COMPANY - 
ALLEGED VIOLATION OF SECTION 16 (DOCKET NO. 892) 


PETITION OF RESPONDENT HOHENBERG BROS. 
COMPANY FOR INSTRUCTIONS AND CLARIFI- 
CATION OF THE COMMISSION'S ORDER 


On October 9, 1961, Hohenberg Bros. Company was served with an 
order entered by the Federal Maritime Commission on October 6, 1961, 
in Docket No. 892 which requires respondent Hohenberg Bros.: 

"(a) To hereafter abstain from the practices herein found to be 
unlawful under Sec. 16 of the Shipping Act, 1916, as amended; 

and, (b) To notify the Commission within twenty-five (25) days 
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from the date of service hereof whether such respondent has 

complied with this order, and if so, the manner in which compliance 

has been made, pursuant to Rule 1(c) of the Rules of Practice and 

Procedure (46 C.F.R. 201.3)." | 

We would like to comply with the order of the Commission but 
require clarification and instructions as to the manner in aalch to make 
such compliance. The difficulty arises from the fact that the only practice 
in which the Commission found Hohenberg Bros. engaged by its decision 
in Docket No. 892 was to have demanded the application of a freight rate 
which they believed to be proper in connection with the shipment of 400 
bales of cotton moving on the SS ALCA, a vessel of States Marine Lines, 
which shipment was the subject of this proceeding. | 

By this petition, we do not challenge the Commission's order but 
request guidance from the Commission as to the manner in which com- 
pliance can be made under the circumstances here involved. | 
Very truly yours, | 
DENNING & WOHLSTETTER 


By: /s/ Alan F. Wohlstetter 
Attorneys for 
Hohenberg Brat Company 


Dated: October 31, 1961 
Washington 5, D.C. 


Verification | 
District of Columbia, ss: | 

Alan F. Wohlstetter, being duly sworn on oath deposes | and says 
that he is an attorney for Hohenberg Bros. Company in F.MC. Docket 
No. 892; that he signed the foregoing Petition, and that the facts set forth 
therein are true and correct to the best of his knowledge and! belief. 

/s/ Alan F. Wohistetter 

Subscribed and sworn to before me. a Notary Public in and for the 


District of Columbia, this 31st day of October, 1961. 


's/ Raymond F. Stoner | 


My Commission expires February 15, 1966 


[ Certificate of Service] 
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(SF Poon ED) 
(DECEMBER 18, 1961 ) 


(FEDERAL MARITIME COMMISSION) 


ORDER 
At a Session of the FEDERAL MARITIME COMMISSION, held in its office 
in Washington. D.C. on the 11th day of December A.D. 1961 


NO. 892 


STATES MARINE LINES - HOHENBERG BROS. COMPANY - 
ALLEGED VIOLATION OF SECTION 16 OF SHIPPING ACT, 1916 


IT APPEARING, That on November 8, 1961, a Petition for Reconsid- 
eration and/or Further Hearing and Clarification of the Commission's 
order herein dated October 6, 1961. was filed by respondent Hohenberg 
Bros. Company, to which Public Counsel replied opposing the granting 
of said petition, and the Commission having fully considered the matters 
set forth in the said petition and reply thereto; and 

IT FURTHER APPEARING, That the said petition raises no issues 
of fact or law not previously presented or otherwise available to the 
respondents at the time of the hearing: 

IT IS ORDERED, That the said petition be, and it is hereby, denied. 


By the Commission. 


/s/ Thomas Lisi 
Secretary 
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[ Filed February 16, 1962] 
IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE 
DISTRICT OF COLUMBIA CIRCUIT 
HOHENBERG BROS. COMPANY, 
Petitioner, : 
v. * No. 16,870 | 
THE FEDERAL MARITIME COMMISSION and 
THE UNITED STATES OF AMERICA 
PETITION FOR REVIEW OF AN ORDER 
OF THE FEDERAL MARITIME COMMISSION 
To the Honorable, the Judges of the United States Court of Appeals 
for the District of Columbia: ! 
Hohenberg Bros. Company, pursuant to the Review Act of 1950, 
5 U.S.C. 8 1031, et seg., and Rule 38(a) of the General Rules of the United 
States Court of Appeals for the District of Columbia Circuit, hereby 
petitions this Court to review and set aside the order of the Federal 
Maritime Commission, served on October 9, 1961, which became final 
with the issuance of the Commission's order denying reconsideration, 


served on December 18, 1961, in a proceeding before it known as States 


Marine Lines - Hohenberg Bros. Company - Alleged Violation o f Section 16, 
Federal Maritime Commission Docket No. 892. A copy of the Com- 


mission's report and order, served October 9, 1961, and its order 


denying reconsideration, served December 18, 1961, are included in 
Appendix A, attached hereto and made a part hereof. | 

I. Nature of the Proceeding Before the Commission 

The proceeding before the Commission was an investigation 
instituted by the order of its predecessor, the Federal Maritime Board, 
served February 1, 1960, to determine whether Petitioner Hohenberg 


Bros. Company, a cotton exporter, and/or States Marine Lines, a steam- 
ship carrier, had violated Section 16 of the Shipping Act, 1916. | 46 U.S.C. 
8 815. Insofar as Petitioner Hohenberg was concerned, the investigation 


88 


was limited to whether it. as a shipper, knowingly and willfully obtained 
or attempted to obtain transportation by water at less than the applicable 
rates in connection with a shipment of cotton from the port of San 
Francisco to Bremen, Germany, on the States Marine vessel, the 

S.S. ALCA, on or about January 6, 1958, by means of false billing, false 
classification or by any other unjust or unfair device or means, in 
violation of Section 16 of the Shipping Act, 1916. 

The cotton bales which constituted the shipment in question were 
processed through gin presses which customarily produce the requisite 
tariff density of 27 pounds per cubic foot, and Petitioner paid a premium 
for these cotton bales in consideration for their having been compressed 
to the density set forth in the steamship tariff for gin-pressed cotton. 
Petitioner, nevertheless, was assessed and required to pay States Marine 
Lines a rate higher than that applicable to gin-pressed cotton, and when 
it remonstrated with the carrier, Petitioner was refunded the overcharge. 

A hearing was held before an Examiner of the predecessor Board 
who issued a recommended decision in which he found that Petitioner 
had both attempted and had obtained transportation at a reduced rate by 
means of “false billing.” By its report and order served October 9, 1961, 
the Commission failed to find any "false billing” but concluded that 
Petitioner had employed ‘an unjust or unfair means" to obtain reduced 
transportation in violation of Section 16 of the Shipping Act, 1916, 46 
U.S.C. § 815 (Appendix A, page 14), ordered Petitioner to cease and 
desist from the practices found to be unlawful in its report and ordered 


the proceeding discontinued. (Appendix A, page 15). By order served 


on December 18, 1961, the Commission denied Petitioner's request for 
reconsideration of its decision on the general basis that it raised no 
new matters. (Appendix A, page 16). 

Petitioner is therefore "aggrieved" within the meaning of Section 4 
of the Judicial Review Act of 1950, 5 U.S.C. 8 1034, and Section 10(a) of 
the Administrative Procedure Act, 5 U.S.C. 8 1009(a). 
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Il. Jurisdiction and Venue 

This Court has jurisdiction to review orders of the Federal 
Maritime Commission pursuant to 5 U.S.C. 8 1032. Venue is properly 
placed under 5 U.S.C. 8 1033. 


Mi. Grounds on Which Relief is Sought 
As grounds for the relief herein requested, Petitioner submits 


that: | 
| 
1. The Federal Maritime Commission acted arbitrarily, unlawfully 


and without statutory authority in holding that a demand by a shipper for 


a reduced freight rate in the foreign trade constitutes the use/of a false 
or fraudulent device or means within the prohibition of Section 16 of the 
Shipping Act of 1916, especially when the carrier was in no way misled 
by the shipper's action. 


2. The Federal Maritime Commission acted arbitrarily in finding 


that the insistence by Petitioner upon a lower freight rate was not based 
upon an honest belief that the shipment in question had the requisite 
tariff density to entitle it to such lower rate, and in its finding that 
Petitioner had "knowingly and willfully" obtained transportation ata 
lower rate in violation of Section 16 of the Shipping Act, 1916. 

3. The Federal Maritime Commission acted arbitrarily, unlawfully 
and in contravention of its earlier decisions in holding that a carrier and 
shipper acted unlawfully by agreeing to the assessment of a different 
charge than that contained in its tariff governing shipments moving in the 
foreign trade, at a time when the law required the carrier to file its 
rates 30 days after they became effective. 

4. The Federal Maritime Commission acted arbitrarily and in 
violation of Section 8(b) of the Administrative Procedure Act, 5 U.S.C. 
8 1007(b), by its failure to set forth in its report and order, and thereby 
so advise the Petitioner, the findings and the reasons or bases for its 
conclusion that a demand for a lower rate constitutes a device which is 


| 


forbidden by Section 16 of the Shipping Act of 1916. | 
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was limited to whether it. as a shipper, knowingly and willfully obtained 
or attempted to obtain transportation by water at less than the applicable 
rates in connection with a shipment of cotton from the port of San 
Francisco to Bremen, Germany, on the States Marine vessel, the 

$.S. ALCA. on or about January 6. 1958, by means of false billing, false 
classification or by any other unjust or unfair device or means, in 
violation of Section 16 of the Shipping Act, 1916. 
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for these cotton bales in consideration for their having been compressed 
to the density set forth in the steamship tariff for gin-pressed cotton. 
Petitioner, nevertheless, was assessed and required to pay States Marine 
Lines a rate higher than that applicable to gin-pressed cotton, and when 


it remonstrated with the carrier, Petitioner was refunded the overcharge. 
A hearing was held before an Examiner of the predecessor Board 


who issued a recommended decision in which he found that Petitioner 
had both attempted and had obtained transportation at a reduced rate by 
means of “false billing.” By its report and order served October 9, 1961, 
the Commission failed to find any ‘false billing” but concluded that 
Petitioner had employed ‘an unjust or unfair means” to obtain reduced 
transportation in violation of Section 16 of the Shipping Act, 1916, 46 
U.S.C. § 815 (Appendix A, page 14), ordered Petitioner to cease and 
desist from the practices found to be unlawful in its report and ordered 
the proceeding discontinued. (Appendix A, page 15). By order served 
on December 18, 1961, the Commission denied Petitioner's request for 
reconsideration of its decision on the general basis that it raised no 
new matters. (Appendix A, page 16). 
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Il. Jurisdiction and Venue 
This Court has jurisdiction to review orders of the Federal 


Maritime Commission pursuant to 5 U.S.C. 8 1032. Venue is properly 
placed under 5 U.S.C. 8 1033. 


Mil. Grounds on Which Relief is Sought 
As grounds for the relief herein requested, Petitioner submits 


that: 

1. The Federal Maritime Commission acted arbitrarily, unlawfully 
and without statutory authority in holding that a demand by a shipper for 
a reduced freight rate in the foreign trade constitutes the use of a false 
or fraudulent device or means within the prohibition of Section 16 of the 
Shipping Act of 1916, especially when the carrier was in no way misled 
by the shipper's action. | 

2. The Federal Maritime Commission acted arbitrarily in finding 
that the insistence by Petitioner upon a lower freight rate was not based 
upon an honest belief that the shipment in question had the requisite 
tariff density to entitle it to such lower rate, and in its finding that 
Petitioner had "knowingly and willfully" obtained transportation ata 
lower rate in violation of Section 16 of the Shipping Act, 1916. 

3. The Federal Maritime Commission acted arbitrarily, unlawfully 
and in contravention of its earlier decisions in holding that a carrier and 
shipper acted unlawfully by agreeing to the assessment of a different 
charge than that contained in its tariff governing shipments moving in the 
foreign trade, at a time when the law required the carrier to file its 
rates 30 days after they became effective. 

4. The Federal Maritime Commission acted arbitrarily! and in 
violation of Section 8(b) of the Administrative Procedure Act, 5 U.S.C. 

8 1007(b), by its failure to set forth in its report and order, and thereby 
so advise the Petitioner, the findings and the reasons or bases for its 
conclusion that a demand for a lower rate constitutes a device which is 
forbidden by Section 16 of the Shipping Act of 1916. 


| 
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5. The Federal Maritime Commission acted arbitrarily and in 
violation of Section 7(c) of the Administrative Procedure Act, 5 U.S.C. 
8 1006(c), in casting upon Petitioner the burden of persuasion by pro- 
bative evidence that it was innocent of the charges made by the Federal 
Maritime Board that it had violated Section 16 of the Shipping Act of 1916. 
6. The Federal Maritime Commission acted arbitrarily and in 
violation of Section 7(c) of the Administrative Procedure Act, 5 U.S.C. 


§ 1006(c), in basing its determination that Petitioner had violated Section 


16 of the Shipping Act of 1916 upon uncorroborated hearsay and self- 
contradictory testimony that Petitioner mew or had reason to believe 
that its shipment contained cotton bales of a density requiring a higher 
freight rate. 

IV. Relief Requested 

Petitioner réquests that this Court review, set aside and suspend the 
Federal Maritime 'Commission’s order of October 9, 1961, as made final 
by its order of December 18, 1961. and remand the proceeding to the 
Federal Maritime Commission for the entry of an order dismissing the 
Petitioner from the proceeding in Federal Maritime Commission Docket 
No, 892. 

: Respectfully submitted, 


Alan F. Wohlstetter 
One Farragut Square South 
Washington 6, D.C. 


Attorney for Petitioner 


Ernest H. Land 
DENNING & WOHLSTETTER 


Of Counsel 
February 16, 1962 
[ Certificate of Service] 
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(i) 
STATEMENT OF QUESTIONS PRESENTED | 
| 
1. Does the insistence by a shipper upon the assessment of a 
particular freight rate constitute, without more, a false or fraudulent 
device or means within the prohibition of Section 16 of the Shipping Act, 


1916, when the carrier is in no way misled by this demand ? 
| 
2. Does the decision of the Federal Maritime Commission contain 


a sufficient statement of the basis for the conclusion that Hohenberg's 
action constituted the use of a fraudulent device or means within the 
prohibition of Section 16 of the Shipping Act, 1916? 


3. Did Hohenberg knowingly and willfully obtain transportation 
at lower rates than would otherwise be applicable in violation of Section 
16 of the Shipping Act, 1916? 


4. Did the Commission act properly in basing its decision wholly 


upon uncorroborated hearsay evidence ? 


| 
5. Did the Commission act properly in casting upon Hohenberg 
the burden of proving its innocence, rather than discharging its burden 


of proving Hohenberg's guilt? 


(iii) 


SUBJECT INDEX 


JURISDICTIONAL STATEMENT 


STATEMENT OF THE CASE 


STATUTES INVOLVED 


STATEMENT OF POINTS 
SUMMARY OF ARGUMENT 
ARGUMENT: 


I. The Insistence of a Shipper Upon a Lower Rate 
Does Not, Without More, Constitute the Use of a 
Fraudulent or Deceptive Device Within the 
Prohibition of Section 16 of the Shipping Act, 1916 


The Commission Acted Arbitrarily in Failing to 
State the Reasons for Its Conclusion That 
Hohenberg Violated Section 16 


Hohenberg Did Not Knowingly and Willfully Obtain 
Transportation at Less Than the Applicable Rate . 


The Commission's Decision is Not Supported by 
The Reliable, Probative and Substantial Evidence 
Required by the Administrative Procedure Act 


The Commission Improperly Cast Upon Hohenberg 

The Burden of Showing that It Was Innocent of i 

Violation of Section 16 3 2 
CONCLUSION 
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Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,870 


HOHENBERG BROS. COMPANY, 


THE FEDERAL MARITIME COMMISSION 
and 
THE UNITED STATES OF AMERICA, 


Respondents. 


Petition for Review of an Order 
Of the Federal Maritime Commission 


BRIEF FOR PETITIONER 
HOHENBERG BROS. COMPANY 


JURISDICTIONAL STATEMENT 


This Court has jurisdiction to review final orders of the Federal 
Maritime Commission under Section 2 of the Judicial Review Act of 
| 
1950, as amended, 64 Stat. 1129, 68 Stat. 961, U.S.C.A., Title 5, $1032. 
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By its report and order served October 9, 1961, in a proceeding be- 
fore it known as States Marine Lines - Hohenberg Bros. Company - Al- 


leged Violations of Section 16, Federal Maritime Commission Docket No. 
892. the Commission concluded that Petitioner Hohenberg Bros. Company 
had employed "an unjust or unfair means" to obtain reduced transporta- 
tion in violation of Section 16 of the Shipping Act, 1916, 39 Stat. 734, 
U.S.C.A., Title 46, § 815, and ordered Petitioner to cease and desist from 
the practices found unlawful and ordered the proceeding discontinued (JA 
69, 82. 84). That order was made final by the Commission's order, served 
December 18, 1961, which denied Petitioner's request for reconsideration 
of the Board’s decision (JA 86). Petitioner's petition for review of the in- 
terim Commission's decision was filed within sixty days of the Commis- 
sion’s final order of December 18, 1961 (JA 87). 


STATEMENT OF THE CASE 


The proceeding before the Commission was an investigation insti- 
tuted by order of its predecessor, the Federal Maritime Board, served 
February 1, 1960, to determine whether Petitioner Hohenberg Bros. Com- 
pany, a cotton exporter, and/or States Marine Lines, a steamship carrier, 
had violated Section 16 of the Shipping Act, 1916, as amended, 39 Stat. 734, 
U.S.C.A., Title 46, 7.815. Insofar as Hohenberg is concerned, the investi- 
gation was limited to whether it, as a shipper, knowingly and willfully ob- 
tained or attempted to obtain transportation by water at less than the ap- 
plicable rates in connection with a shipment of 600 bales of cotton from 
San Francisco to Bremen, Germany, on the States Marine vessel, the S.S. 
ALCA, on or about January 6, 1958, by means of false billing, false classi- 
fication or by any other unjust or unfair device or means, in violation of 
Section 16 of the Shipping Act, 1916. 


Hohenberg, a cotton merchant for over 80 years and enjoying an 
outstanding reputation, ships a substantial amount of cotton to foreign 
buyers (JA 20). In June, 1957, Hohenberg sold 2000 bales of California 
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cotton to a German textile mill for shipment in November or December, 

1957. Under this contract of sale, approximately 1100 bales were shipped 
on the States Marine vessel, the S.S. ALCA (JA 20), of which 600 were in- 
volved in the proceeding before the Commission. | 


The governing freight tariff, Pacific Coast European Conference 
Tariff No. 13, provided the following rate categories for cotton bales 
(JA 10, 11): 


Pounds Per Rate > | 
Cubic Foot (per 100 Ib.) 
High Density 32 or more $2.20 | 
Standard Density B 27 to 32 2.45 | 
Standard Density A 22-1/2 to 27 2.70 
Gin Bales Less than 22-1/2 4.90 | 
Approximately 99 percent of export cotton is high density cotton 
(JA 12), A recently developed cotton gin press, the Murray gin press, 
which is attached to the cotton gin eliminates the need to transfer the cot- 
ton to a gin compress facility and, in normal operation, produces a cotton 
bale with a minimum density of 27 pounds per cubic foot (JA 20- 24, 26, 28, 
63). The $2.45 tariff rate was specifically established for Murray gin- 


pressed bales (JA 27, 63). 


The shipment of 600 bales of cotton here involved were Murray gin- 


pressed bales for which Hohenberg paid a premium of $2 per bale in or- 
der to obtain cotton of this density (JA 20, 23, 29). Although Hohenberg 

knew that these bales were not the high density bales normally exported, 
it shipped Murray gin-pressed bales here because the German buyer was 


in a hurry for the cotton (JA 21). Hohenberg's experience with Murray 


gin-pressed cotton was that it weighs a minimum of 27 pounds per cubic 
foot (JA 20-24, 26, 30). These bales were purchased by Hohenberg from 
sample, were never in the physical possession of Hohenberg and were 

never seen or physically inspected by Hohenberg (JA 25-26). ies bales 


1 the only densities and rates here involved are Standard el A and B and 
the rates therefor. 
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moved directly from gin yards equipped with Murray gin press attach- 
ments to the steamship terminal and were identified in the shipping in- 
structions to Hohenberg’s freight forwarder as Murray gin-pressed bales 
(JA 29-30, 66-67). The bill of lading prepared by the forwarder showed 
the 600 bales of cotton as ‘Standard Density” (JA 10--11). 


On December 27, 1957, the Pacific Coast European Conference In- 


spection Bureau, a private concern employed by the steamship confer - 


ence of which States Marine is a member, issued a report in which it con- 
cluded that 400 of the 600 bales did not meet the required tariff density 
of 27 pounds per cubic foot; no inspection report was made on the other 


200 bales (JA 3-5). Following shipment, States Marine completed the 
bill of lading to show 400 bales of Standard Density A and 200 bales of 
Standard Density B (JA 10-12) and billed Hohenberg for the 400 bales at 
the higher rate of $2.70 per hundred pounds, instead of the gin-pressed 
rate of $2.45. Hohenberg paid the higher freight charges as billed, but 
continued its efforts to have assessed the rate of $2.45, which it believed 
to be the proper rate. 


In early February, 1958, Hohenberg further questioned States Ma- 
rine's failure to apply the lower gin-pressed rate to the 400 bales on the 
ground that the shipment consisted of Murray gin-pressed cotton for which 
Hohenberg had paid a premium (JA 23-24); that Hohenberg's experience 
had been that Murray gin-pressed cotton weighed a minimum of 27 pounds 
per cubic foot (JA 20-24, 26, 30); that this was the only time, to Hohen- 
berg’s knowledge, where gin-pressed bales were alleged not to have a 
minimum density of 27 pounds per cubic foot (JA 30); and that, since the 
measurement of cotton is extremely complicated and subject to error 
(JA 23-24), the billing, as paid, was undoubtedly incorrect (JA 31). 


On February 10, 1958, States Marine sent Hohenberg a check in the 
amount of $513.17 as an adjustment on the 400 bales of cotton, represent- 
ing the difference between the gin-pressed rate and the rate originally as- 
sessed by States Marine (JA 53). 
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On October 23, 1959, States Marine billed Hohenberg for $771.85, 
representing the difference between the $2.70 originally charged and the 
gin-pressed rate of $2.45 as applied to the entire shipment of 600 bales 
of gin-pressed cotton? (JA 56). Hohenberg paid the full amount on De- 
cember 4, 1959 due to pressure from States Marine resulting from a Con- 
gressional investigation into the activities of ocean carriers? (JA 24, 57). 


The hearing examiner found that Hohenberg had violated Section 16 
of the Shipping Act by obtaining transportation at a reduced rate by false 
billing (JA 68). Hohenberg filed exceptions to the Examiner's recommend- 
ed decision and the Commission rejected the Examiner's holding that 
Hohenberg had violated Section 16 of the Shipping Act by the use of false 
billing and found instead that it had employed an unjust or unfair means 
to obtain transportation at less than the tariff rate (JA 69, 82). Hohenberg 
petitioned for reconsideration which the Commission denied by order 


served December 18, 1961 (JA 86). 


STATUTES INVOLVED | 


Pertinent provisions of the Shipping Act, 1916, as amended, 46 
U.S.C.A. § 801 et seq.; the Interstate Commerce Act, as amended, 49 
U.S.C.A. § 1 et seq.; the Elkins Act, 49 U.S.C.A. § 41 et seq.; and the 
Administrative Procedure Act, 5 U.S.C.A. § 1001 et seq., are set forth 
in Appendix A. | 


2 thus Hohenberg has admittedly overpaid the amount of freight charges due 
on the basis of the Commission's decision. 


$ See Report of the Antitrust Subcommittee (Subcommittee No. 5) of the Commit- 
tee on the Judiciary, House of Representatives, 87th Cong., 2d Sess. “ pursuant to 
H. Res. 56, pp. 269, 270. 


6 
STATEMENT OF POINTS 
Point I 


The very essence of a shipper’s offense under Section 16 of the 
Shipping Act, 1916, is the use of fraud or deception in obtaining trans - 
portation at less than the established rate; the Commission's finding that 
Hohenberg's good faith insistence upon a lower rate, absent fraudulent or 
deceptive conduct, resulted in a violation of Section 16 is without statutory 
authority. 


Point I 


The Commission acted arbitrarily and in violation of Section 8(b) of 
the Administrative Procedure Act in failing to set forth, and thereby ad- 
vise Hohenberg and the reviewing court. of the "reasons or basis" for its 
conclusion that Hohenberg’s good faith insistence upon a lower rate con- 
stituted the use of a device or means proscribed by Section 16 of the Ship- 
ping Act. 


Point II 


The Commission erred in finding that Hohenberg "knowingly and 
willfully” obtained transportation at less than the rates or charges other- 
wise applicable in violation of Section 16 of the Shipping Act. 


Point IV 


The Commission acted arbitrarily and in violation of Section Tc) of 
the Administrative Procedure Act in basing its determination that Hohen- 
berg had violated Section 16 of the Shipping Act, 1916, upon irrelevant, im- 


material and uncorroborated hearsay evidence. 


Point V 


The Commission acted arbitrarily and in violation of Section 7(c) of 
the Administrative Procedure Act in shifting to Hohenberg the burden of 
establishing by probative evidence that it was innocent of any violation of 
Section 16 of the Shipping Act, 1916. 
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SUMMARY OF ARGUMENT 


I. 


The essence of the shipper offense under the first paragraph of Sec- 
tion 16 of the Shipping Act, 1916, is the employment of fraud or deception 
in obtaining transportation at less than the rates otherwise applicable. 
Under the rule of ejusdem generis, the "unjust or unfair device or means" 
prohibited by the statute are of the same fraudulent character as the false 
billing, false classification, etc., specifically mentioned in betion 16. Al- 
though the "unjust or unfair device or means" in the first paragraph of 
Section 16 has not been judicially construed, this is the construction given 
the parallel prohibition in Section 10(3) of the Interstate Commerce Act in 
Armour Packing Co. v. United States, infra, and is the interpretation of 
Section 16 which the predecessor Federal Maritime Board adopted from 
the Armour case in its decision in Beaumont Port Commission v. Seatrain 


Lines, Inc., infra. 


Under this construction, there can be no finding that Hhenberg vio- 
lated Section 16, absent a determination that Hohenberg did something se- 
cretive and misled the carrier into charging the lower rate. The Commis- 
sion made no such finding. The record shows that Hohenberg's insistence 
upon a lower rate was openly made, in no way misled the carrier, was 
made in good faith, and was based upon its experience over a five-year 
period that Murray gin-pressed cotton has the minimum density required 
for application of the rate which the shipper sought. Hohenberg's open and 
good faith insistence upon the lower rate was the very antithesis of the de- 
viousness involved in fraud or deception. A necessary element in the al- 


leged violation is therefore lacking. | 


At most, the receipt by Hohenberg of a part of the charges origin- 
i] 
ally assessed by the carrier, constituted a rebate which, absent fraud on 
the shipper's part, is not within the prohibition of Section 16 or of any 


other section of the Shipping Act, 1916, as amended. 
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The first paragraph of Section 16, which covers shipper violations, 
was added to that section in 1936 and was modeled after Section 10(3) of 
the Interstate Commerce Act. Like Section 10(3) it makes fraud a sine 
qua non of any violation thereunder. 


Although the Interstate Commerce Act was supplemented in 1903 
by the passage of the Elkins Act which made the receipt of a rebate an 
offense on the part of/a shipper, whether obtained fraudulently or honest- 
ly, Congress did not see fit to incorporate into the Shipping Act, 1916, the 
broader rebate prohibition of the Elkins Act. Absent such a provision, 
the-receipt of a rebate by a shipper is not per se a violation of the Ship- 
ping Act, 1916. 


The Commission's finding that Hohenberg's insistence upon a lower 
rate, absent fraud or deception, constituted an "unjust or unfair means" 
in violation of Section 16 of the Shipping Act, 1916, is therefore without 
statutory authority. 


I. 


Under Section 8(b) of the Administrative Procedure Act, the Com- 
mission had the statutory duty to state the "reasons or basis" for its con- 
clusion that Hohenberg’s insistence on a lower rate constituted, without 
more, a violation of Section 16. Commonwealth of Puerto Rico v. Federal 
Maritime Board, infra. This duty is imposed not only to advise the par- 
ties affected by the agency decision but to enable the reviewing court to 
determine the validity of the agency's action. 


The need for the Commission to set forth the basis for its conclu- 


sion is emphasized because the decision in the instant case is contrary to 


the decision of the Eighth Circuit in the Armour case, supra, and the deci- 


sion of the Commission's predecessor Board in the Beaumont case, supra, 
and, further, because of the apparent uncertainty within the Commission, 
as shown by the varying positions taken by its public counsel, the hearing 


examiner and the Commission, itself, in this present proceeding. 
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Even assuming arguendo that the cotton bales did not attaih the densi- 
ty required for application of the lower rate, it does not follow that Hohen- 
berg "knowingly and willfully" obtained transportation at less than the ap- 
plicable rate in violation of Section 16. 'Knowingly and willfully” means 
that a person commits the prohibited act in blatant disregard or indiffer- 
ence to the law. United States v. Illinois Central R. Co., infra. The rec- 
ord before the Commission establishes that Hohenberg had just and ample 
reason for its honest belief that the cotton bales had, in fact, the density 
required for the lower rate. A shipper who honestly believes that the facts 
are such as to warrant the rate obtained cannot be found to have "knowing- 
ly and willfully" obtained transportation at less than the applicable rate 
within the prohibition of Section 16, even though the belief is later found to 
be erroneous. United States v. Erie Ry. Co., infra. 


IV. 


Section 7(c) of the Administrative Procedure Act requires the Com- 
mission's decision to be founded on reliable, probative and substantial evi- 
dence and Section 10(e) of the Act provides that a reviewing court shall 
hold unlawful and set aside any agency action, findings and conclusions not 
supported by substantial evidence. Nevertheless, the Commission based 
its conclusion that Hohenberg had violated Section 16 wholly upon irrele- 
vant, immaterial and uncorroborated hearsay evidence of no probative val- 


ue. This evidence consisted of the following: 


A. The testimony of a vice-president of States Marine, Mr. de la 
Pena, that the manager of Hohenberg's Fresno office (who was not made 
available for cross-examination) told him that Hohenberg expected to have, 
at some indefinite time in the future, a shipment of "oversized" bales of 
cotton. This does not constitute the substantial evidence required by the 
Administrative Procedure Act. First, the statement of Hohenberg's 


Fresno manager referred to by the witness is uncorroborated hearsay of 
no probative value. Consolidated Edison Co. v. N.L.R.B., infra. Second, 
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Mr. de la Pena’s testimony is irrelevant since it was not established that 
the conversation related to the shipment which was the subject of the Com- 
mission’s investigation. Third, this testimony is immaterial since, even 
assuming arguendo that it related to the shipment under investigation, it 
failed to establish that the bales were not of the density required to obtain 
the rate which Hohenberg believed to be proper. 


B. A States Marine inter-office memorandum from its Memphis 
manager (who was not available for cross-examination) to its Los Angeles 
manager (who also was not available for cross-examination) which assert- 
ed an alleged “awareness” and "understanding" on the part of Hohenberg 
that the bales were oversized. Again this is not the substantial evidence 
required by the Administrative Procedure Act. The memorandum is 
clearly hearsay and "mere uncorroborated hearsay . . . does not consti- 
tute substantial evidence.” Consolidated Edison Co. v. N.L.R.B., infra. 
To be of weight. hearsay must be corroborated by other evidence of inde- 


pendent value; it cannot be corroborated by other hearsay. Smith v. Smith, 


infra. Further, even if the writer of the memorandum had been present, 
he could not have testified as to Hohenberg’s state of mind regarding its 
“awareness” or “understanding” of the density of the shipment. 


C. The inspection report of the Cargo Inspection Bureau of the Pa- 
cific Coast European Conference indicated that 400 of the 600 bales pos- 
sessed less than the density required for the application of the tariff rate 
insisted upon by Hohenberg. Clearly the report is hearsay since no wit- 
ness was produced to identify the report, to testify how the inspection was 
made or to support its accuracy. Further, the record establishes that it 


is uncorroborated. 


None of the matters relied upon by the Commission, whether taken 
individually or collectively, meets the standards of substantial and proba- 


tive evidence of the Administrative Procedure Act. 


pa 
Vic 


Under Section 7(c) of the Administrative Procedure Act, the Com- 
mission, as the proponent of the rule or order of investigation, had the 
burden of proof. Philadelphia Co. v. Securities and Exchange Commis- 
sion, infra. Nevertheless, the Commission, relying upon the above ir- 
relevant, immaterial and nonprobative evidence, shifted to Hohenberg the 
burden of showing that it was innocent of any violation of Section 16. The 
Commission did so by finding that Hohenberg had failed to offer! proof of 
the actual density of the cotton bales, that Hohenberg ''did not meet its 
burden of overcoming the telephone conversation about the shipment,” 
that Hohenberg did not deny the assertions in the States Marine |inter- 
office memorandum, and that Hohenberg did not attempt to impeach the 
truthfulness of the inspection report. 


If the evidence on which the Commission relied were lega 
ficient to establish a violation, then the burden admittedly shifted to Hohen- 


berg; however, since that evidence is not the substantial evidence required 
by the Administrative Procedure Act, Hohenberg had no obligation to re- 
but it. The Commission, in relying on such nonprobative evidence, im- 
properly cast upon Hohenberg the affirmative burden of proving its inno- 


cence. 
| 


ARGUMENT 


I 


THE INSISTENCE OF A SHIPPER UPON A LOWER RATE 

DOES NOT, WITHOUT MORE, CONSTITUTE THE USE OF 

A FRAUDULENT OR DECEPTIVE DEVICE WITHIN THE 
PROHIBITION OF SECTION 16 OF THE SHIPPING ACT, 1916 


The Commission's conclusion that Hohenberg, by insisting upon and 
obtaining the rate which it believed to be proper, had thereby obtained 


transportation at less than the regular rates by an "unjust or unfair means 
within the prohibition of the first paragraph of Section 16 of the |Shipping 
| 
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Act, 1916, is based upon a misinterpretation of Section 16 and is without 
statutory authority. 


The essence of the offense by a shipper under Section 16 is the 
practice of fraud or deception in obtaining transportation at less than the 
established rate and the "device or means" therein prohibited is of the 
same character, i.e., a fraudulent or deceptive misrepresentation or con- 
cealment made to obtain lower rates. The Commission's conclusion that, 
absent any fraud or deception on the part of Hohenberg, it nevertheless 


violated Section 16 is unsupportable. 


The “device or means” prohibited in the first paragraph of Section 
16 has not been judicially construed. However, the legislative history of 
this paragraph* shows that it was inserted to extend to common carriers 
by water protection similar to that extended to common carriers by land 
under Section 10(3) of the Interstate Commerce Act, Act of March 2, 1889, 
c. 382, § 2, 25 Stat. 857, U.S.C.A., Title 49, & 10(3) (Appendix A), and the 
courts have held that the gist of the parallel prohibition in Section 10(3) is 
the fraud employed by unscrupulous shippers to obtain from carriers a 
reduced rate. United States v. Sterling Salt Co., 200 Fed. 593, 597 (W.D. 
N.Y. 1912) (where the court upheld an indictment under Section 10(3) on a 
finding that the requisite charge of fraud had been made); Davis v. United 
States, 104 Fed. 136, 139 (6 Cir. 1900) (where the court stated that "the 
obtaining of the transportation by means of false or fraudulent conduct... 
is the gist of the offense” under Section 10(3)); Greenwald v. Weir, 111 
N.Y.S. 235, 239, 59 Misc. 431 (S. Ct. Appellate Term, 1908)° (where the 
court held that Section 10(3) had no application since there was "no proof 
before the court which would justify the inference that the shipper perpe- 


trated a fraud upon the carrier"). The similarity in provisions between 


- House Report Nos. 2205, p. 1, and 2598, p. 2, 74th Congress, 2d Sess. 


. Reversed on other grounds, 115 N.Y.S. 311, 130 App. Div. 696, application to 
resettle order denied, 116 N.Y.S. 172, 131 App. Div. 568, and affirmed 92 N.E. 218, 
199 N.Y. 170, 35 L.R.A.,N.S. 971. 
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| 
Section 10(3) of the Interstate Commerce Act and the first paragraph of 


Section 16 of the Shipping Act, 1916, compels a like construction of the 

latter. U.S. Navigation Co. v. Cunard Steamship Co., 284 U.S. 474, 481, 
Nee ey ee No eS ee 

52 S. Ct. 247, 249 (1932). 


In Armour Packing Co. v. United States, 153 Fed. 1 (8 Cir. 1907), 
affirmed 209 U.S. 56, 28 S. Ct. 428, the Eighth Circuit held that the '"de- 
vice or means" prohibited in Section 10(3) is a scheme of the same fraud- 


ulent character as the other devices specifically named, viz., false bill- 
ing, false classification, etc., stating, at page 16: | 
"The gist of the shipper's offense under paragraph 
3 of section 10, as amended by the Act of 1889 (25 Stat. 
858, c. 382 [U.S. Comp. St. 1901, p. 3160}), is the fraud 
of obtaining transportation at a rate less than the estab- 
lished rate 'by false billing, false classification, false 
weighing, false representation of the contents of the pack- | 
age or false report of weight or by any other device.’ Un- | 
der the familiar maxim, 'noscitur a sociis,’ the device of | 
this paragraph is a device of the same character as the 
false representations with which it is associated, a decep- 
tive or fraudulent device. Davis v. U.S., 43 C.C.A. 448, 45 
104 Fed. 136, 139. Obtaining transportation at a rate less | 


than the regular published rate, without committing any 


fraud or making any false representation to secure it, is 
not unlawful under this act of 1889. And an averment of 


the fraudulent device by which the transportation is se- 
cured is indispensable to an indictment founded upon that 


act, because the fraudulent device is the substance of the 

offense. U.S. v. Hanley (D.C. 71 Fed. 672, 676)." Empha- 

sis added) 

In Beaumont Port Commission v. Seatrain Lines, Inc., 3 F.M.B. 
556 (1951), involving a rate equalization practice of a water carrier, the 
Commission's predecessor, the Federal Maritime Board, adopted the 
Eighth Circuit's reasoning regarding Section 10(3) and held that the al- 
leged practice did not constitute an "unjust or unfair device or means" 
within the prohibition of Section 16 of the Shipping Act, 1916, stating (p. 
563): | 


''Unfair device or means,' coming at the end of a 
list of dishonest practices such as false billing, etc., must 
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be construed as limited to practices of the same general 

class as those specifically mentioned. This is the rule 

of 'ejusdem generis.’ . . ."" (Citing the Armour case, supra). 

Under this reasoning, it is clear that, even assuming arguendo that 
the shipment of cotton bales here involved weighed less than 27 pounds 
per cubic feet and hence required application of the higher rate,° there 
can be no finding that Hohenberg violated Section 16 without the conjunc- 
tive finding that Hohenberg perpetrated a fraud or deception to obtain the 
lower rate. The Commission made no such finding. To the contrary, the 
record developed before the Commission shows that Hohenberg's open 
and above-board protest over the assessment of the higher rate was the 
very antithesis of fraud or deception. 


Hohenberg purchased Murray gin-pressed cotton because of its ex- 
perience that cotton so processed has the minimum density of 27 pounds 
per cubic foot which is required to obtain the $2.45 rate, and the company 
paid a premium of $2 per bale for such cotton. This is the first instance 
in Hohenberg's five years’ experience with Murray gin-pressed bales 
where they allegedly did not have a density of 27 pounds per cubic foot. 


At most, even were we to assume that the density of the bales was 
such as to require the application of higher rates, the refund of the differ- 
ence between the freight charges based on the $2.70 rate and the $2.45 
rate constituted the receipt of a rebate which (absent fraud on Hohenberg's 
part) is not a prohibition running against a shipper under the Shipping Act, 
1916. 


There is no basis for concluding that the receipt of a rebate by a 
shipper is a violation of Section 16 of the Shipping Act in the absence of 
deception or fraud. This is clearly shown by the distinction between cases 
arising under Section 10(3) of the Interstate Commerce Act and Section 1 


© It is Petitioner's position, set forth fully in Part IV, infra, that the Commis- 
sion's finding that the bales in fact weighed less than 27 pounds per cubic feet is 
not supported by the' reliable, probative and substantial evidence required by sec- 
tion 7(c) of the Administrative Procedure Act. 
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of the Elkins Act. 32 Stat. 847, U.S.C.A., Title 49, § 41(1). (Appendix A). 
The Elkins Act, enacted in 1903, supplemented the Interstate Commerce 
Act and made the solicitation or receipt of a rebate or concession bya 
shipper an offense whether induced by a fraudulent or an honest device. 

In United States v. Altman, 8 F. Supp. 880 (W.D. N.Y. 1934), the court, in 
upholding an indictment under the Elkins Act, succinctly stated the distinc- 
tion between the elements necessary for violations under Section 10(3) of 
the Interstate Commerce Act and under the Elkins Act (p. 882): 


'. .. Under section 10 the gist of the offense is the fraud of 
obtaining transportation at a rate less than the established 
rate, by false billing or other devices. ... Under section 
41 (Elkins Act) the gist of the offense is not the device, ‘but 
the solicitation or receipt of the concession, and fraud is 
not a necessary element of the offense set forth in this’ sec- 
Hon. owe 

| 


See also: Armour Packing Co. v. United States, supra; Unite States v. 


Satuloff Bros., 79 F. 2d 846, 849 (2 Cir. 1935). 


| 
The first paragraph of Section 16 of the Shipping Act, 1916, which 
made the fraudulent obtaining of rates lower than those otherwise appli- 


cable an offense by a shipper, was added in 1936 and, as shown above, was 
modeled after Section 10(3) of the Interstate Commerce Act. Congress did 
not, however, see fit to incorporate into the Shipping Act, 1916, the broad- 
er rebate provision of the Elkins Act. In the absence of sucha provision, 
a finding that the receipt of a refund of a part of the shipping charges as- 
sessed is a violation of Section 16, absent any fraud or deception, is not 


supportable. 


In this connection, it must be noted that the Shipping Act, 1916, con- 
tains no outright prohibition of rebates. Section 14 thereof, the only sec- 
tion specifically referring to "rebates," carries a prohibition only against 
"deferred rebates" by carriers, i.e., a return to a shipper of a portion of 
the freight money after completion of the service pursuant tola rebate 
agreement (39 Stat. 733, U.S.C.A., Title 46, § 812), and is not hicks 
to shippers. 


14 


be construed as limited to practices of the same general 

class as those specifically mentioned. This is the rule 

of ‘ejusdem generis.’ . . ."" (Citing the Armour case, supra). 

Under this reasoning, it is clear that, even assuming arguendo that 
the shipment of cotton bales here involved weighed less than 27 pounds 
per cubic feet and hence required application of the higher rate,° there 
can be no finding that Hohenberg violated Section 16 without the conjunc- 
tive finding that Hohenberg perpetrated a fraud or deception to obtain the 
lower rate. The Commission made no such finding. To the contrary, the 
record developed before the Commission shows that Hohenberg's open 
and above-board protest over the assessment of the higher rate was the 
very antithesis of fraud or deception. 


Hohenberg purchased Murray gin-pressed cotton because of its ex- 
perience that cotton so processed has the minimum density of 27 pounds 
per cubic foot which is required to obtain the $2.45 rate, and the company 
paid a premium of $2 per bale for such cotton. This is the first instance 
in Hohenberg’s five years’ experience with Murray gin-pressed bales 
where they allegedly did not have a density of 27 pounds per cubic foot. 


At most, even were we to assume that the density of the bales was 
such as to require the application of higher rates, the refund of the differ- 
ence between the freight charges based on the $2.70 rate and the $2.45 
rate constituted the receipt of a rebate which (absent fraud on Hohenberg's 
part) is not a prohibition running against a shipper under the Shipping Act, 
1916. 


There is no basis for concluding that the receipt of a rebate by a 
shipper is a violation of Section 16 of the Shipping Act in the absence of 
deception or fraud. This is clearly shown by the distinction between cases 
arising under Section 10(3) of the Interstate Commerce Act and Section 1 


6 It is Petitioner's position, set forth fully in Part IV, infra, that the Commis- 
sion's finding that the bales in fact weighed less than 27 pounds per cubic feet is 
not supported by the' reliable, probative and substantial evidence required by sec- 
tion 7(c) of the Administrative Procedure Act. 
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of the Elkins Act. 32 Stat. 847, U.S.C.A., Title 49, % 41(1). (Appendix A). 
The Elkins Act, enacted in 1903, supplemented the Interstate Commerce 
| 
Act and made the solicitation or receipt of a rebate or concession bya 
shipper an offense whether induced by a fraudulent or an honest device. 
In United States v. Altman, 8 F. Supp. 880 (W.D. N.Y. 1934), the court, in 
upholding an indictment under the Elkins Act, succinctly stated the distinc- 
tion between the elements necessary for violations under Section 10(3) of 
the Interstate Commerce Act and under the Elkins Act (p. 882): 
", , . Under section 10 the gist of the offense is the fraud of 

obtaining transportation at a rate less than the established 

rate, by false billing or other devices. ... Under section 

41 (Elkins Act) the gist of the offense is not the device, but 

the solicitation or receipt of the concession, and fraud is 


not a necessary element of the offense set forth in this sec- 
tion. ..." | 


See also: Armour Packing Co. v. United States, supra; Unit d States v. 


Satuloff Bros., 79 F. 2d 846, 849 (2 Cir. 1935). | 
oe Re | 


The first paragraph of Section 16 of the Shipping Act, 1916, which 
made the fraudulent obtaining of rates lower than those otherwise appli- 
cable an offense by a shipper, was added in 1936 and, as shown above, was 
modeled after Section 10(3) of the Interstate Commerce Act. Congress did 
not, however, see fit to incorporate into the Shipping Act, 1916, the broad- 
er rebate provision of the Elkins Act. In the absence of such'a provision, 
a finding that the receipt of a refund of a part of the shipping charges as- 
sessed is a violation of Section 16, absent any fraud or deception, is not 


supportable. 


In this connection, it must be noted that the Shipping Act, 1916, con- 
tains no outright prohibition of rebates. Section 14 thereof, the only sec- 
tion specifically referring to "rebates," carries a prohibition only against 
"deferred rebates" by carriers, i.e., a return to a shipper of la portion of 
the freight money after completion of the service pursuant toa rebate 


agreement (39 Stat. 733, U.S.C.A., Title 46, § 812), and is not) applicable 
to shippers. | 
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In a similar situation involving an indictment under § 10(3) of the 
Interstate Commerce Act prior to passage of the rebate prohibition of 
the Elkins Act, i.e., when the relevant statutory prohibitions in interstate 
commerce were in pari materia with those now governing shipping in for- 
eign commerce, the court in United States v. Hanley, 71 Fed. 672 (N.D. 
IIL 1896) held that a rebate by a shipper was not prohibited by Section 
10(3), stating (p. 677): 


. Now, the indictments against Thomson and 
Jenkins are nominally under these provisions [Section 10(3) 
of the Interstate Commerce Act], but the substantive acts 
set forth are not false billing, false weighing, false classi- 
fication, false representation of the contents of the pack- 
age, or false report of its weight, nor any device akin there- 
to. The substantive act charged against these defendants is 
the receipt of the rebate of October, 1892. The indictment 
thus attempts, by indirection, to bring the shippers within 
one of the offenses that is not intended to run against the 
shippers at all In my judgment, it would be an unjustifi- 
able enlargement of the intendment of the provisions, and 


the counts against these shippers must, therefore, be quash- 
ed.” 


By the same reasoning, in the absence of a specific prohibition 
against rebates by shippers, it would be an “unjustifiable enlargement of 
the intendment of the provisions” of the Shipping Act, 1916, to hold that, 
in the absence of a fraudulent device, the receipt by a shipper of a refund 
of a part of the shipping charges assessed constituted a violation of Sec- 
tion 16. 


0 


THE COMMISSION ACTED ARBITRARILY IN FAILING 
TO STATE THE REASONS FOR ITS CONCLUSION 
THAT HOHENBERG VIOLATED SECTION 16 
In view of the specific holding of the Eighth Circuit in the Armour 
case, supra, and its adoption by the former Federal Maritime Board in 
its Beaumont decision, to the effect that the "device or means" within the 
prohibition of Section 10(3) of the Interstate Commerce Act and Section 16 
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of the Shipping Act, 1916, is of the same fraudulent character as false 
billing, false weighing, etc., Hohenberg submits that, as a matter of due 
process, it is entitled to be advised of the basis for the Commission's 
ultimate conclusion that a shipper's insistence on a given freight rate, 
even if lower than that properly applicable, without false billing, false 
weighing, etc., or such other devious or surreptitious means, constitutes 
the employment of an unjust device or means proscribed by the statute. 


Nowhere in the Commission's decision is there any serious discus- 
sion of the issues or any attempt to apply or distinguish the legal prece- 
dents advanced by Hohenberg which are clearly applicable to the facts 
here; the decision is barren of any discussion of cases or legal authori- 
ties bearing on the substantial legal question before the Commission. In- 
stead, after a recital of Hohenberg's insistence upon the lower rate, the 
Commission's report contains the following bald conclusion: | 


' . . It need not be labored that to stand upon a demand 
for a lower rate unsupported by factual proof (or even | 
attempted proof) that the cargo is entitled to carriage at 


the lower rate constitutes a device which is unjust, un-| 


fair, and forbidden by the statute." (JA 76). 7 | 


Although one may share the interim Commission's desire not to en- 
gage in unnecessary labors, the result here is the utter failure to come 
to grips with the issue before it. The Commission had a duty to distinguish 
the Beaumont decision by the former Maritime Board and the ratio deci- 
dendi of the Armour case, and to make clear how it arrived at its legal 


conclusion. | 


Section 8(b) of the Administrative Procedure Act of 1946, 60 Stat. 
242, U.S.C.A., Title 5, § 1007(b), requires that: 


i In denying Hohenberg's petition for reconsideration, the Commission again 
brushed aside the very issues here raised on appeal with the unenlightening state- 
ment "That the said petition raises no issues of fact or law not previously pre- 
sented or otherwise available to the respondents at the time of the hearing" (JA 86). 

| 


|. All decisions (including initial, recommended, or 
tentative decisions) shall become a part of the record 
and include a statement of (1) findings and conclusions, 
as well as the reasons or basis therefor, upon all the 
Material issues of fact, law, or discretion presented on 
the record.” (Emphasis added). 


The requirement that the Commission set forth the reasons or basis 
for its decision is not an empty one. This court has more than once had 
occasion to set aside orders of the Commission's predecessors for fail- 
ure to meet this statutory obligation. In Commonwealth of Puerto Rico v. 
Federal Maritime Board, 110 U.S. App. D.C. 17, 288 F. 2d 419 (1961), this 
court found it necessary to vacate the Board's order for failure to set 
forth its reasons for adopting market value as a rate base, stating (page 
420): 

"| The Administrative Procedure Act requires 

all decisions to state not only findings and conclusions 

but also ‘the reasons or basis therefor, upon all the ma- 

terial issues of fact, law or discretion presented on the 

record * * *.’ # 8(b), 5 U.S.C.A. § 1007(b). The Board 

‘should make the basis of its action reasonably clear. We 

cannot find that it did so here.’ Radio Station KFH Co. v. 

Federal Communications Commission, 101 U.S. App. D.C. 

164, 166, 247 F. 2d 570, 572; Pacific Far East Line, Inc. 

v. Federal Maritime Board, 107 U.S. App. D.C. 155, 275 


F. 24 184. Cf. Secretary of Agriculture v. United States, 
347 U.S. 645, 654, 74 S. Ct. 826, 98 L. Ed. 1015." 


In Pacific Far East Line, Inc. v. Federal Maritime Board, cited above, 
this court vacated an order of the Board for failure to state the basis for 
its finding that PFEL’s entry into the Pacific Coast-Hawaii Trade would 


be prejudicial to the objects and policy of the Merchant Marine Act of 1936. 


The requirement that an agency state the reasons for its decisions 
is required not only to advise the parties affected, but to enable the re- 
viewing court to pass upon the validity of its action. In vacating an order 


of the Interstate Commerce Commission, the Supreme Court in Secretary 
of Agriculture v. United States, 347 U.S. 645, 654, 74S. Ct. 826, 832, 98 
L. Ed. 1005 (1954) stated: 
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"| In the end we are left to spell out, to argue, to choose 
between conflicting inferences. Something more precise is 
requisite in the quasi-jurisdictional findings of an adminis- 
trative agency. Beaumont, S. L. & W. Ry. Co. v. United 
States, 282 U.S. 74, 86, 51S. Ct. 1 [5], 75 L. Ed. 221; State 
of Florida v. United States, 282 U.S. 194, 215, 51S. Ct. 119 
[125], 75 L. Ed. 291. We must know what a decision means 
before the duty becomes ours to say whether it is right or 
wrong.’ United States v. Chicago, M., St. P. & P. R. Co., 
294 U.S. 499, 510-511, 55 S. Ct. 462, 467, 79 L. Ed. 1023." 


In South Carolina Generating Co. v. Federal Power Commission, 249 F. 
2d 755, 764 (4 Cir. 1957), the Fourth Circuit vacated an order of the Com- 
mission stating: | 
"... On the other hand, a reviewing court cannot perform 
its proper function when the regulatory body has failed to 


make adequate exposition of the grounds for its action. , . 
[Citing § 8(b) of the Administrative Procedure Act}." | 


See also: Colorado-Wyoming Gas Co, v. Federal Power Commission, 324 
U.S. 626, 634, 65 S. Ct. 850, 854, 89 L. Ed. 1235 (1945); State Corp. Com- 
mission of Kansas v. F.P.C., 206 F. 2d 690, 723 (8 Cir. 1953), cert. den. 
346 U.S. 922, 74S. Ct. 307, reh. den. 347 U.S. 1002, 74 S. Ct. 862. 


| 
Although, under the reasoning of the Armour and Beaumo nt decisions, 


the employment of a deceptive or fraudulent device is a sine qua non for 
finding a shipper in violation of Section 16, the Commission not only failed 
to discuss or attempt to distinguish these cases, but completely failed to 
inform the parties to the proceeding or the court the basis for its conclu- 
sion that a demand by a shipper for a freight rate which it believed to be 
proper can be erected to the employment of a fraudulent device or means. 


Hohenberg submits that a clear cut statement of the Commission's 
findings and the reasons for its conclusion is all the more essential here 
in light of the varying positions taken in this proceeding by the Commis- 


sion's counsel, the hearing examiner and the Commission, itself. 


Commission counsel first urged that Hohenberg had violated Section 
16 by obtaining or attempting to obtain transportation by an unjust or un- 
fair device or means, but was uncertain as to when this alleged violation 
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occurred, before the cotton was inspected or at the time the refund was 
accepted. The examiner rejected this position and found that Hohenberg 
violated the Act by the use of false billing. The Commission then rejected 
the examiner's finding and held that Hohenberg's insistence upon a lower 


rate constituted an unjust or unfair device, declining, however, to make 


any finding of fraudulent conduct (JA 76). 


This is thus not a proceeding where the Commission has followed a 
consistent position taken below by both its counsel and the hearing exam- 
iner and where its criptic conclusion in the statutory language could be 
construed as the adoption of a persuasive, cogently reasoned position. In- 
stead both Hohenberg and this reviewing court are left in the dark as to 


the basis or reasons for the Commission's conclusion. 


In view of the Commission's utter failure to follow the mandate of 
the Administrative Procedure Act and to explain how a demand by a ship- 
per for the application of what it believed to be the proper freight rate can 
be a fraudulent device within the prohibition of the statute, and in light of 
the effect of this decision upon the freedom of shippers to stand up to car- 
riers and insist upon the application of freight rates which they believe to 
be applicable, this court should set aside the Commission's order issued 
in this proceeding. 


Oi 


HOHENBERG DID NOT KNOWINGLY AND 

WILLFULLY OBTAIN TRANSPORTATION 

AT LESS THAN THE APPLICABLE RATE 

Assuming arguendo that the cotton bales did, in fact, weigh less than 

27 pounds per cubic foot and, therefore, did not achieve the density neces- 
sary for the lower rate, it does not follow that the obtaining of the lower 
rate by Hohenberg was done so "knowingly and willfully" within the prohi- 
bition of Section 16. 
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Even under liberal interpretations, "knowingly and willfully" means 
that the person charged commits the prohibited act deliberately, either 
through intentional disregard of the statute or in plain indifference to its 
requirements. United States v. Illinois Central R. Co., 303 U.S. 239, 243, 
58 S. Ct. 533, 535 (1938). There is nothing, however, of record in the pro- 
ceeding before the Commission which shows that Hohenberg acted in bla- 


tant indifference to the law; on the contrary, Hohenberg's actions were in 
pursuit of what it honestly believed were its rights, i.e., that the 600 bales 


were of the density required for the lower rate. 


This belief was a completely rational one based on the fact that the 
bales were Murray gin-pressed bales, that the Murray gin press custom- 
arily produces cotton bales with a minimum density of 27 pounds per cubic 
foot, that this is the first time in Hohenberg's five years' experience with 
such cotton that it has been alleged to have a lesser density, land that 
Hohenberg bought the cotton as Murray gin-press cotton and paid a pre- 
mium of $2 per bale for this density. Further, the cotton was bought from 
sample as gin-pressed cotton, in accordance with the custom of the trade, 
and moved directly from the gin yard to the terminal; the cotton never 
moved to any facility of Hohenberg Bros. Company and Hohenberg did not 
physically inspect the cotton. 


Even if we were to assume that the report of the Pacific Cargo In- 


spection Bureau was correct, this does not attribute to Hohenberg any 
knowledge that the bales did not have a density of 27 pounds per cubic foot. 
The Cargo Inspection Bureau is not an agent of or employed by Hohenberg 
and any findings it may have made cannot be attributed to the shipper. ° 
The Inspection Bureau is an agent of the Pacific Coast European Confer- 
ence of which the carrier, States Marine, is a member. The report of the 
Bureau is at most binding on States Marine. As to Hohenberg, the report 


° It must be noted that the Commission did not make a finding that Hohenberg 
had any opportunity to have the bales reinspected after States Mere had asserted 


the lower weight and assessed the higher rate. 
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is no more than a carrier‘s contradicted claim that a different tariff rate 
should apply on a given shipment. This disagreement between carrier 
and shipper cannot support a finding that Hohenberg knew at the time it 


received the refund that the shipment was not entitled to the lower rate. 


Certainly. if a person honestly believes that the facts are such as 
to warrant the rate obtained and it later develops that the facts are dif- 
ferent. he cannot be held to have “knowingly and willfully” obtained trans- 


portation at less than the applicable rates within the meaning of the law. 
In United States v. Erie Rv. Co.. 222 Fed. 444, 448 (D. N.J. 1915) (involv- 
ing a charge that a carrier had “knowingly” granted a concession), the 


court stated: 


“But manifestly. if through its agents, it honestly believed, 
at the time the rate was given, that this particular ship- 
ment was to be taken from the dock where it had been 
landed by the steamer on which it was imported (a fact 
which would have made the import rate lawful), but it 
later developed that the goods were not originally un- 
loaded from the steamer on the dock from which they were 
taken by the defendant, it could not be held to have know- 
ingly granted a concession, because it did not know of the 
facts essential to make the import rate inapplicable and 
the granting of it unlawful.” 


IV 


THE COMMISSION'S DECISION IS NOT SUPPORTED BY 
THE RELIABLE, PROBATIVE AND SUBSTANTIAL 
EVIDENCE REQUIRED BY THE ADMINISTRATIVE 
PROCEDURE ACT 


Section 7 (c) of the Administrative Procedure Act of 1946, 60 Stat. 
241, U.S.C.A., Title 5, §1006(c), insofar as relevant here, provides that: 


". .. Any oral or documentary evidence may be re- 
ceived, but every agency shall as a matter of policy pro- 
vide for the exclusion of irrelevant, immaterial, or un- 
duly repetitious evidence and no sanction shall be imposed 
or rule or order be issued except upon consideration of 
the whole record or such portions thereof as may be cited 
by any party and as supported by and in accordance with the 
reliable, probative, and substantial evidence . . ."" (Empha- 
sis added ). 
Section 10 (e) of the Act, 60 Stat. 243, U.S.C.A., Title 5, $1009 (e), 


insofar as relevant here, provides that: 
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It [the reviewing court] shall... (B) hold dinttawad 
and set aside agency action, findings and conclusions | 
found to be a) arbitrary, capricious, an abuse of discre- 
tion, or otherwise mt in accordance with law; ... (5) un- 


supported by substantial evidence in any case subject to 


the requirements of sections 1006 and 1007 of this title 
or otherwise reviewed on the record of an agency hearing 
provided by statute; . . .". (Emphasis added). 
Despite the requirement that agency orders shall be supported by 
reliable, probative, and substantial evidence, the Commission based its 


decision upon irrelevant, immaterial and hearsay evidence which is not 


otherwise supported or corroborated in the record, viz.: 


A. The direct testimony of a vice-president of States Marine that 


Hohenberg's manager at Fresno, California, told him that Hohenberg ex- 
pected to have a shipment of "oversized" cotton, while arbitrarily disre- 
garding contradictory testimony adduced on cross-examination (JA 77); 


B. A States Marine inter-office memorandum relating to Hohen- 
berg's "awareness" or "understanding" of certain facts, when neither the 
writer nor the recipient of the memorandum was available for cross-ex- 
amination (JA 77-78); | 


C. The inspection report issued by the Pacific Cargo Inspection 
Bureau of the Pacific Coast European Conference (JA 77). 


A. The de la Pena-Hohenberg Conversation 


The decision of the interim Commission relied in substantial meas- 


ure on the direct testimony of Mr. de la Pena, a vice-president of States 
Marine, regarding a telephone conversation which took place around 
Christmas, 1957, with Hohenberg's representative at Fresno, California, 
to the effect that the latter expected to have, at some indefinite time in 

the future, a shipment of "oversized" bales of cotton. From this the Com- 
mission jumped to the conclusion that Hohenberg "knew" that the particu- 
lar shipment of 400 bales involved here did not qualify for the Murray gin- 
pressed rate. However, in order to do so, the Commission found it neces- 


sary to arbitrarily suppress the contradictory testimony adduced on 
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cross-examination which established that this so-called "Christmas con- 


versation” was both irrelevant and immaterial. 


This contradictory testimony was disregarded on the rather novel 
theory that answers given in response to leading questions on cross-ex- 
amination are not entitled to any weight (JA 77). It is not surprising that 
the Commission failed to cite any supporting legal authorities. The au- 
thorities are unanimous in their agreement that leading questions are 
proper on cross-examination. Ewing v. United States, 77 U.S. App. D.C. 
14, 135 F. 2d 633, 639 (1942), cert. den. 318 U.S. 776, 63 S. Ct. 829, reh. 
den. 318 U.S. 803, 63 S, Ct. 991; Arnette v. United States, 158 F. 2d 11, 
12 (4 Cir. 1946); Wigmore on Evidence (3d ed.), § 773; Goldstein, Trial 
Technique (1935 ed.), = 325, p. 259, n. 7. 


Properly considered, the testimony of de la Pena is (1) irrelevant 
because it was never connected with the shipment of 600 bales here in 
question, and (2) immaterial since it fails to establish in any way that 
the bales were not of the density which would entitle Hohenberg to the 
lower rate. 


First, there was no established nexus between the "Christmas con- 
versation” and the 600 bales of cotton moving on the S.S. ALCA under 
Bill of Lading No. 6 on January 6, 1958. In fact, there is no evidence of 
record that the shipment referred to in the conversation was ever actually 
carried by States Marine, the water carrier here involved. 


The proceeding before the Commission was limited by the order of 


the predecessor Board, served February 1, 1960, to an investigation of a 
"shipment of certain cotton on the vessel S.S. ALCA on or about January 
6, 1958" (JA 1). The record before the Commission establishes that the 
shipment consisted of 600 bales of Murray gin-pressed bales shipped un- 
der States Marine's Bill of Lading No. 6; it fails to establish that the con- 
versation on which the Commission relied related to any of the bales of 
cotton made the subject of the present proceeding. This is clearly shown 
by the following excerpts from Mr. de la Pena's testimony on this point: 
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. He told me the shipment was oversized. Ididn't | 
know what shipment it was, as a matter of fact. After | 
he told me, I lost all track of it. I didn't know what ship- 
ment it was and I made no mental note of it after my dis- 
cussion with Mr. Bischoff. I didn't know when it was go- 
ing to be shipped, in December or January, or when" (JA 
10). | 


* * * * * * * * 


"Q. I believe you said when you were talking to Mr. 
Bischoff he mentioned certain bales of cotton that were 
going to come forward at some time in the future. Did| he 
identify them at all as being the ones that would be ship- 
ped on the M.V. ALCA? | 


"A. No" (JA 10). 


* * * * * * * * 


| 
"Q. And you're testifying that he never said anything 
other than that certain bales which may or may not be this 
shipment would be something less than high density? | 


"A, That's right. 
"Q. And that's all? 


‘A, That's all he said, and he did not identify the aed 
ment" (JA 14). 


Then on redirect examination of Mr. de la Pena by the ene 
counsel, the witness reaffirmed the fact that the conversation relied on by 
the Commission was not related to the shipment here involved. 

"@. When you [de la Pena] talked to him [Hohen- | 


berg's Fresno manager] at that time, did you have any 
derstanding about exactly what cotton was being discus: 


"A. No" (JA 15). 


* * * * * * * * 


. He [Hohenberg's Fresno manager] didn't mention to 
me whether it was 1, 2 or three shipments. He just men- 
tioned a shipment of. cotton, and I didn't pin it down. As I 
told you, I went on a business call and he mentioned this 
shipment to me. He mentioned a lot of cotton to me. : 
didn't even make a mental note of it. 


"MR. WOHLSTETTER: And he didn't mention pis 
of Lading] 4, 5 or 6? 
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“THE WITNESS: No, he didn't mention anything, 

whether it was a hundred bales or a thousand bales” 

(JA 15). 

The conversation referred to was irrelevant to the issues before 
the Commission: First, because it only evidenced an expectation on the 
part of Hohenberg that it would have a future shipment of cotton which 
was other than high density (a question not before the Commission); and 
second, because the conversation was not shown by other amplifying or 
corroborating evidence to be connected with or related to the shipment of 
cotton on the S.S. ALCA on January 6, 1958, which was the subject of the 
predecessor Board's order of investigation. 


Further, even were we to assume that the conversation did relate 
to the shipment of 600 bales here in question, that testimony is immaterial 
since it failed to show that the bales did not have a density of 27 pounds 
per cubic foot as claimed by Hohenberg. Mr. de la Pena testified that he 
understood the word “oversized,” as used by Hohenberg's Fresno manager, 


as connoting bales of cotton of less than high density, i.e., weighing less 
than 32 pounds per cubic foot (JA 13-14). He based this understanding on 
the following considerations: 


(1) Ninety-nine’ percent of the total cotton exported from the United 
States is high density cotton, weighing 32 pounds per cubic foot or more 
(JA 12). 


(2) He would describe any bale of cotton exported in this trade 
which weighed less than 32 pounds per cubic foot as "oversized" (JA 13). 
Mr. de la Pena stated "I think an oversized bale, as I referred to before, 
I think any bales of less than 32 pounds are oversized" (JA 15). 


(3) Characterizing cotton of less than high density as "oversized" 
is "a very common, accepted description by the cotton trade" (JA 13). 


The conversation between Mr. de la Pena and the manager of Hohen- 
berg's Fresno office is entirely consistent with Hohenberg's position, viz., 
that the 600 bales of cotton in the shipment here involved were not high 
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density but were gin-pressed bales. It does not establish that Hohenberg 
knew that 400 of those bales weighed less than 27 pounds per cubic foot. 


As Mr. de la Pena testified, the use of the term "oversized bales" is not 

an attempt to distinguish between Standard Density A and Standard Density 

B bales, which was the only area of inquiry before the Commission (JA 13): 
"Correct. When they do refer to oversized bales, I 


think in terms of going below high D [density] rather than 
going from the middle down to below."’ 


Hohenberg submits that, as shown above, the so-called! "Christmas 
conversation" was both irrelevant and immaterial to the issues before 
the Commission and does not constitute the substantial evidence on which 

| 


the Commission must base its decisions. 


| 
B. The States Marine Inter-Office Memorandum | 


The Commission also improperly based its decision upon a letter 
written by Mr. H. H. Woody, Jr., manager of States Marine's Memphis 
office (who was not available for cross-examination) to Mr. N. E. Wallen, 
manager of State Marine's Los Angeles office (who also was not available 
for cross-examination), dated January 27, 1958 (JA 47), which asserted 
an alleged "awareness" and "understanding" on the part of Hohenberg with 
respect to the shipment under investigation. The pertinent paragraph of 
this letter reads as follows: 

"Hohenberg was aware that some of the bales were 
oversized but were of the understanding that we would | 
protect them with the $2.45 rate on the entire 600 bales 
provided actual measurements were not taken by the In- 
spection Bureau" (Emphasis added). 

| 

At the hearing, counsel for Hohenberg objected to the receipt in 
evidence of this letter on the grounds that the letter was hearsay, that 
neither the writer nor the recipient of the letter were available for cross- 


examination and that even were the writer and recipient made available 
for cross-examination, they could not testify as to the "awareness" or 


"understanding" of Hohenberg (JA 17). The hearing examiner recognized 
| 
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that the letter was hearsay and that it was insufficient without additional 
corroborating evidence (JA 17, 19): 


"EXAMINER JOHNSON: I get your point, Mr. Wohl- 
stetter. I see the second paragraph here, the statement 
that Hohenberg was aware. Well, I don't see how Mr. 
Woody can make that statement and make it stick as to 
Hohenberg as such, unless there is additional testimony 
in the course of this proceeding that supports that conten- 
tion. 


= *x * *x *x * * * 


"EXAMINER JOHNSON: Wait a minute now. That's 
all right. I don’t object to that. The thing of it is, how- 
ever, this second paragraph of Exhibit 9 starts by saying, 
‘Hohenberg was aware that some of the bales were over- 
sized,’ and continues on with the additional statements 
here. You are met squarely there with the hearsay rule." 


The examiner finally admitted the memorandum in evidence, stating 
that he would rule on Hohenberg's objection after reading Hohenberg's 
brief (JA 19). The examiner never did consider specifically the question 


of whether this exhibit was properly received in evidence. 2 


The admission of hearsay evidence in administrative proceedings 
is not itself error. It is submitted, however, that only creditable or proba- 
tive hearsay can be a proper basis for agency decision. Willapoint Oysters 
v. Ewing, 174 F. 2d 676, 690 (9 Cir. 1949) cert. den. 338 U.S. 860, 70S. 
Ct. 101. Certainly, the hearsay evidence relating to the state of mind of 
Hohenberg is not creditable or probative hearsay when it is considered 
that the writer, Mr. Woody, even if he had been available, could not have 
been permitted to testify as to Hohenberg's "awareness" or "understand- 
ing," but would have been restricted to a statement of facts. Union Pacific 
Railway Co. v. O'Brien, 161 U.S. 451, 16 S. Ct. 618 (1896), affirming 49 
Fed. 538 (where the Court held that a witness could not testify as to the 


9 While the Examiner may have felt that the memorandum was admissible as an 
admission against interest in support of the allegation that States Marine had vio- 
lated Section 16 (Second) by furnishing transportation to Hohenberg at less than the 
tariff rates, it does not follow that it is admissible as probative evidence of Hohen- 
berg's "awareness" that the bales weighed other than 27 pounds per cubic foot. 
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| 
"awareness" of a third person of a fact); Shwab v. Doyle, 269 Fed. 321 
(6 Cir. 1920), reversed on other grounds, 258 U.S. 529, 42 S. Ct. 391 
(where the court held that a witness could not testify as to the "“under- 
| 


standing" of a third person). 


Furthermore, the Commission's decision fails to refer to any evi- 
dence in the record which corroborates this memorandum which is pat- 
ently hearsay. The courts have repeatedly held that ''Mere uncorroborated 
hearsay ... does not constitute substantial evidence." Consolidated Edi- 
son Co. v. N.L.R.B., 305 U.S. 197, 230, 59 S. Ct. 206, 217 (1938). N.L.R.B. 
v. Columbian E. & Stamping Co., 306 U.S. 292, 300, 59 S. Ct. 501, 505 
(1939); N.L.R.B. v. Union Pacific Stages, 99 F. 2d 153, 177 (9 Cir. 1938). 
This classic statement of the law was embodied in Section 10(e) of the Ad- 
ministrative Procedure Act, cited above, which provides that agency deci- 
sions unsupported by substantial evidence shall be held unlawful and set 
aside by reviewing courts. See Appendix to Attorney General's Statement 
Regarding Revised Committee Reprint of October 5, 1945, Senate Docu- 


ment 248, 79th Cong., 2d Sess., p. 414. | 


"However, since 'substantial evidence’ includes more than ‘uncor- 
roborated hearsay' and 'more than a mere scintilla,' the findings, to be 
valid, cannot be based upon hearsay alone, nor upon hearsay corroborated 
by a mere scintilla."" Willapoint Oysters v. Ewing, supra, at page 691. To 
be of weight, hearsay must be corroborated by other original evidence of 
independent probative value. Spiller v. Atchison, T. & S. F. Ry. Co., 253 
U.S. 117, 130, 131, 40 S. Ct. 466, 472 (1920); In re Cardoner's Estate, 27 
N.M. 105, 196 P. 327, 329 (1921); Gildersleeve v. Atkinson, 6 N.M. 250, 
27 P. 477, 480 (1891). It logically follows that hearsay cannot be corrob- 
orated by other hearsay. Smith v. Smith, 268 Ala. 348, 106 So. 2d 260, 
262 (1958) (where the Supreme Court of Alabama reversed a divorce de- 


cree based on hearsay corroborated only by other hearsay). | 


Thus, since the ''Christmas conversation" is both irrelevant and 
immaterial and hearsay and, as set forth below, the inspection report is 
| 
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hearsay, the hearsay testimony in the States Marine inter-office memo- 
randum (not probative in and of itself) stands uncorroborated by inde- 
pendent evidence of probative value and, therefore, does not constitute 
the substantial evidence required by the Administrative Procedure Act. 


C. The Cargo Inspection Report 


The Commission's conclusion that Hohenberg knowingly obtained 
transportation at less than the applicable tariff rates is based in large 
measure upon the inspection report of the Pacific Cargo Inspection Bureau. 
The Commission concluded that after Hohenberg had been informed of the 
results of the Bureau's inspection, it had no reason to believe that its ship- 
ment of Murray gin-pressed cotton was entitled to a lower rate (JA 76-77). 
In doing so, the Commission again relied upon uncorroborated hearsay, in- 
correctly assumed that Hohenberg was bound by the report, and arbitrari- 
ly ignored the sound bases on which Hohenberg formed its honest belief 
that its shipment was entitled to the lower rate, 


There is no question that the report is hearsay -- and the record 
reveals that it is uncorroborated hearsay. As is set forth fully in Part 
IV-B hereof, supra, Section 10(e) of the Administrative Procedure Act 


provides that agency decisions not supported by "substantial evidence" 
shall be unlawful and set aside by the reviewing court; the courts have 
held that uncorroborated hearsay is not "substantial evidence"; to be of 


weight, hearsay must be corroborated by additional evidence of indepen- 
dent value. 


Not only is the inspection report hearsay but the failure of the Com- 
mission's public counsel to make any witness available to stand cross-~ 
examination deprived Hohenberg of the opportunity to show the infirmities 
of that report. Certainly, the more liberal the practice of an administra- 
tive agency in admitting evidence, the more imperative it is that the agen- 
cy be most scrupulous to extend to the litigant the right to test such evi- 
dence by the fullest cross-examination. Powhatan Mining Co. v. Ickes, 
118 F. 2d 105, 110 (6 Cir. 1941). 
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The Commission ignored the succinct statement made by its prede- 
cessor, the Federal Maritime Board, regarding the application of the hear- 
say rule in proceedings held by it, as set forth in Practices of Fabre Line, 
4 F.M.B. 611, 635 (1955), as follows: | 


| 
"While the APA permits the introduction of hearsay evi- 
dence and relaxes the strict evidentiary rules obtaining 
in courts of law, it is designed to eliminate wholesale use 
of hearsay evidence, the drawing of expert inferences not 
based upon evidence, and the consideration of only one 
part or one side of a case. This limitation on the use lof 
hearsay evidence results from the requirement that | 
rules or orders be ‘supported by * * * reliable, proba- 
tive, and substantial evidence,' from the power in re- 
viewing courts to set aside actions unsupported by sub- 
stantial evidence in any case subject to the requirements 
of sections 7 and 8 of the APA, and from the right of 
parties to administrative proceedings 'to conduct such 
cross-examination as may be required for a full and | 
true disclosure of the facts.'. Thus, while all but ‘irrele- 
vant, immaterial or unduly repetitious evidence' may jbe 
admitted, agency determinations must be based on sub 
stantial evidence. The more liberal the practice in ad 
mitting testimony, the more imperative the obligation ito 
preserve the essential rules of evidence by which rights 
are asserted or defended." 


The Commission apparently recognized that the inspection report 
standing alone cid not constitute the substantial evidence required and 


that supporting or corroborating evidence was needed for it |stated: 


. The inspection report has rational probative 
value and is corroborated by the entire record" (JA 80). 
Yet despite the lip service in this sweeping statement to the neces- 
sity for corroborating evidence, the Commission's report fails to cite 


any independent probative evidence of record in support of the hearsay 


inspection report. | 
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V 


THE COMMISSION IMPROPERLY CAST 

UPON HOHENBERG THE BURDEN OF 

SHOWING THAT IT WAS INNOCENT OF 
ANY VIOLATION OF SECTION 16 


The Commission's decision shows clearly that, instead of sustain- 
ing its burden of establishing by substantial, probative evidence that 
Hohenberg had violated Section 16, the Commission shifted the burden of 
proot to Hohenberg and based its conclusion that Hohenberg was in viola- 


tion of the Act on Hohenberg's failure to establish its innocence, 


Section 7(c) of the Administrative Procedure Act, 60 Stat. 241, 
U.S.C.A., Title 5, § 1006(c), provides, insofar as relevant here, that: 


"Except as statutes otherwise provide, the pro- 
ponent of a rule or order shall have the burden of proof. 


The proceeding below was an investigation initiated by the Commis- 
sion. The Commission, as the proponent of the rule or order, was re- 
quired to sustain the burden of proof; it could not shift this burden onto 
Hohenberg. In Philadelphia Co. v. Securities and Exchange Commission, 
84 U.S. App. D.C. 73, 175 F. 2d 808 (1948), 2° this court ordered set 
aside a decision of the Exchange Commission wherein that agency attempt- 
ed to avoid its responsibility in a proceeding initiated by it and to shift the 
burden to the respondent, stating (at page 818): 


"| | The Commission erroneously failed to assume the 
burden of proof in respect of the propriety of its pro- 
posed action. It was obliged to observe 'the essential 
rules of evidence.’ Cf. Interstate Commerce Commis- 
sion v. Louisville & Nashville Railroad Company, 1913, 
227 U.S. 88, 33 S. Ct. 185, 57 L. Ed. 431. With some ex- 
ceptions not here pertinent the burden of proof lies upon 
him who affirms, not him who denies. 1 Jones, Evidence 
in Civil Cases (4th ed. 1938) 2180; Stephen, Digest of the 
Law of Evidence (12th ed. 1946) Article 100. On the con- 
trary of assuming the burden of proof the Commission, 


1 


Judgment therein was vacated and ordered dismissed as moot on the joint 
petition of counsel for both parties. 337 U.S. 901, 69 S. Ct. 1047. 
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| 
as appears from the statement of facts at the outset of 
this opinion, required Philadelphia to attempt to per- | 
suade it that the exemption afforded Pittsburg by Rule. 

U-49(c) should not be revoked. We hold accordingly that 
the Commission's order was invalid for lack of a proper 
hearing." | 


It is also clear that the burden of proof resting upon the Commis- 
sion means the burden of persuasion by substantial, probative evidence 
and not merely the procedural burden of going forward with the evidence. 
Martel Mills v. National Labor Relations Board, 114 F. 2d 624, 627-8 


(4 Cir. 1940); N.L.R.B. v. Columbian E. & Stamping Co., 306 U.S. 292, 
59 S. Ct. 501, 505 (1939). 


Despite the clear burden upon it and the lack of substantial evidence 
of record, as set forth in Part IV hereof, supra, the Commission clearly 
cast the burden upon Hohenberg. For example, it stated: 


"It is highly significant that Hohenberg has at no | 
time offered any proof as to what the density of the cotton 
actually was... ."' (JA 76). 
| 

Although the "Christmas conversation" between the States Marine 
vice-president, Mr. de la Pena, and Hohenberg's Fresno manager was 
| 


both irrelevant and immaterial, as well as being uncorroborated hearsay 


(see Brief herein at pages 23-27) the Commission cast the burden of re- 
butting this "evidence" on Hohenberg: | 


. Moreover, Hohenberg did not meet its burden of 
overcoming the evidence concerning the telephone con- 
versation about the shipment by bringing in its employee, 
who was on the telephone, as a witness, as it might have 
done if it wanted to make the record entirely clear on | 


this point. ..." (JA 77). 


The Commission continued to cast the burden on Hohenberg with re- 


spect to the uncorroborated hearsay evidence in the States Marine inter- 

office memorandum: | 

", .. Also, nowhere in the record does Hohenberg deny or 
contradict any of the assertions made in the States Marine 
inter-office letters that indicate Hohenberg's awareness 
or understanding of the facts. .. ." (JA 77). 
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Again, with respect to the inspection report, which is hearsay and 
not otherwise binding on Hohenberg, the shipper (see Brief herein at pages 
30-31) the Commission shifted onto Hohenberg the burden of proving its 


innocence: 


* _ Notwithstanding its knowledge about the inspection 
report, Hohenberg neither offered nor attempted to offer 
contradictory evidence either in the form of its own 
measurements or of any change caused by atmospheric 
conditions and by not successfully impeaching the truthful- 
ness of the bill of lading or the inspection report" (JA 77), 


Certainly, if the evidence upon which the Commission based its 
statutory findings were legally sufficient to establish a violation of the 
first paragraph of Section 16 by a shipper, then Hohenberg admittedly had 
a duty to rebut or contradict that evidence; on the other hand, if that evi- 
dence were not sufficient, Hohenberg had no such obligation. 


Hohenberg has shown in Part IV of this Brief that the evidence on 
which the Commission relied was irrelevant, immaterial and hearsay 
which failed to constitute the substantial evidence required by the Adminis- 
trative Procedure Act to support its decision. Hohenberg submits, there- 
fore, that the Commission attempted to dodge its burden of proof and im- 
properly attempted to shift that burden to Hohenberg. Its decision should, 
therefore, be reversed and its order set aside. 


CONCLUSION 


Since the evidence will not support a finding, and the Commission 
failed to find, that Hohenberg engaged in any fraudulent or deceptive prac- 
tice, its good faith insistence upon the lower rate to which it believed it 
was entitled does not constitute a violation of the first paragraph of Sec- 
tion 16. Absent a finding of fraud or deception, and absent support for a 


2 This appears to be an incomplete sentence; its implication, however, is that 
the burden of proof was upon Hohenberg. 


. | 

finding that Hohenberg's action was "knowing and willful," the Commis- 
sion's conclusion that Hohenberg was in violation of Section 16 was with- 
out statutory authority. The Commission also acted arbitrarily in fail- 
ing to set forth, as required by the Administrative Procedure Act, the 
basis or reasons for its conclusion that a shipper's failure to yield toa 
carrier in a disagreement on the applicable freight rate constituted a 


violation of law. | 


Further, the Commission's decision is based on irrelevant, imma- 
terial and hearsay evidence which does not constitute the “substantial 
evidence" required by the Administrative Procedure Act. This deficiency 
cannot be cured by the agency's technique of shifting onto respondent 
Hohenberg the burden of proving its innocence. | 


WHEREFORE, Hohenberg Bros. Company respectfully requests 
this court to set aside the Commission's order and remand the proceed- 
ing to the Commission for entry of an order dismissing Hohenberg from 
the proceeding before the Commission in its Docket No. 892. | 


Respectfully submitted, | 
| 
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APPENDIX A 


Statutes Involved | 
Section 16 of the Shipping Act, 1916, 39 Stat. 734, 49 Stat. 1518, 
U.S.C.A., Title 46, § 815, at the time of the alleged violation read, inso- 


far as relevant here, as follows: | 

| 

"It shall be unlawful for any shipper, consignor, | 

consignee, forwarder, broker or other person, or any | 
officer, agent, or employee thereof, knowingly and will- 
fully, directly or indirectly, by means of false billing, 

false classification, false weighing, false report of 

weight, or by any other unjust or unfair device or means 

to obtain or attempt to obtain transportation by water for 
property at less than the rates or charges which would) 
otherwise be applicable. | 


"It shall be unlawful ‘for any common carrier by 
water, or other person subject to this Act, either alone 
or in conjunction with any other person, directly or in- 
directly - | 


* * * * * *« * x 


"Second. To allow any person to obtain Gansoarta 
tion for property at less than the regular rates or 
charges then established and enforced on the line of such 
carrier by means of false billing, false classification, | 
false weighing, false report of weight, or by any other un- 
just or unfair device or means. 
* * * * * * * *x 


"Whoever violates any provision of this section shall 
be guilty of a misdemeanor punishable by a fine of not | 
more than $5,000 for each offense." | 


Section 10(3) of the Interstate Commerce Act, Act of March 2, 1889, 
c. 382, § 2, 25 Stat. 857, U.S.C.A., Title 49, § 10(3), insofar as relevant 


here, provides as follows: 

"Any person. .. who shall knowingly and willfully ... by 
false billing, false classification, false weighing, false | 
representation of the contents of the package or the sub- 
stance of the property, false report of weight, false state- 
ment, or by any other device or means... . obtain or at- 
tempt to obtain transportation for such property at less 


A-2 


than the regular rates then established and in force... 
shall be deemed guilty of fraud, which is hereby de-. 
clared to be a misdemeanor, and shall, upon conviction 
. . . be subject for each offense to a fine of not exceed- 
ing five thousand dollars .. .” 


Section 1 of the Elkins Act, 32 Stat. 847, U.S.C.A., Title 49, § 41(1), 


insofar as relevant here, provides as follows: 


“, ., {I]t shall be unlawful for any person . . . to solicit, 
accept, or receive any rebate, concession, or discrimina- 
tion in respect to the transportation of any property in 
interstate or foreign commerce by any common carrier 
subject to said Act to regulate commerce... whereby 
any such property shall by any device whatever be trans- 
ported at a less rate than that named in the tariffs pub- 
lished and filed by such carrier...” 


Section 7(c) of the Administrative Procedure Act, 60 Stat. 241, 
U.S.C.A., Title 5, § 1006(c), insofar as relevant here, provides that: 


“Except as statutes otherwise provide, the proponent 
of a rule or order shall have the burden of proof. Any 
oral or documentary evidence may be received, but every 
agency shall as a matter of policy provide for the exclu- 
sion of irrelevant, immaterial, or unduly repetitious evi- 
dence and no sanction shall be imposed or rule or order 
be issued except upon consideration of the whole record 
or such portions thereof as may be cited by any party and 
as supported by and in accordance with the reliable, proba- 
tive, and substantial evidence. ...” 


Section 8(b) of the Administrative Procedure Act, 60 Stat. 242, 
U.S.C.A., Title 5, 2 1007(b), insofar as relevant here, provides that: 


"| All decisions (including initial, recommended, 
or tentative decisions) shall become part of the record 
and include a statement of (1) findings and conclusions, 
as well as the reasons or basis therefor, upon all the ma- 
terial issues of fact, law or discretion presented in the 
record; and (2) the appropriate rule, order, sanction, re- 
lief, or denial thereof.” 
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Section 10(e) of the Administrative Procedure Act, 60 Stat. 243, 
U.S.C.A., Title 5, § 1009(e), insofar as relevant here, provides that: 
| 


"(The reviewing court] shall. . . (B) hold unlawful 
and set aside agency action, findings, and conclusions | 
found to be (1) arbitrary, capricious, an abuse of discre- 
tion, or otherwise not in accordance with law; . . . (3) in 
excess of statutory jurisdiction, authority, or limitations, 
or short of statutory right; ... (5) unsupported by sub- 
stantial evidence in any case subject to the requirements 
of sections 1006 and 1007 of this title or otherwise review- 
ed on the record of any agency hearing provided by statute; 
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STATEMENT OF QUESTIONS PRESENTED 


1. Is fraud a necessary element for a violation of the first 
paragraph of section 16, Shipping Act, 1916 (46 U.S.C. 815)? 

2. Did Hohenberg knowingly and wilfully obtain or attempt 
to obtain, by an unjust or unfair device or means, transporta- 
tion at less than the applicable rate? 

3. Is the Commission’s finding of violation supported by 
substantial evidence? 

4. Did the Commission shift the burden of proof to 
Hohenberg? 

5. Are the Commission’s reasons for its decision clearly 
stated? 
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BRIEF FOR RESPONDENTS FEDERAL MARITIME 
COMMISSION AND UNITED STATES OF AMERICA 


Ginited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 16870 


HoueENserc BrorHers COMPANY. PETITIONER 
v. 


FeperaAL Maritime CoMMISSION aND Unitep STATES OF 
AMERICA, RESPONDENTS 


ON PETITION FOR REVIEW OF ORDER OF THE FEDERAL 
MARITIME COMMISSION 


ma COUNTERSTATEMENT OF THE CASE 


This is an action brought under the Review Act of 1950 
(5 U.S.C. 1031, et seq.) seeking judicial review of a report and 
order of the Federal Maritime Commission (Commission). In 
that report the Commission found that a common carrier by 
water, States Marine Lines, Inc. (States Marine), and a ship- 
per, Hohenberg Brothers Company (Hohenberg), the peti- 
tioner here, had violated section 16 of the Shipping Act, 1916 
(46 U.S.C. 815).1. The Commission ordered both the carrier 


‘Section 16 of the Shipping Act provides in part as follows: 

“two, 16, That it shall be unlawfol for any shipper comignor, consignee, 
forwarder, broker, or other person, or any officer, agent, or employee thereof, 
kmowtngiy and wilfully, directly or indirectly, by means of false billing, 
fulne classification, falxe weighing, false report of weight, or by any othee 
unjust or vafair device or means to obtain or attempt to obtain tranaporta- 


qa) 
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and the shipper to abstain from the practices found unlawful 
and to notify the Commission within 25 days of the manner 
of compliance. States Marine Lines—Hohenberg Brothers— 
Violation. of Section 16, Docket 892. served October 9, 1961, 
{Pike and Fischer Shipping Regulations Reports. p. 383). 

On February 1. 1960. the Federal Maritime Board. the Com- 
mission's predecessor,* instituted Docket 892 by an order of 
investigation issued pursuant to section 22 of the Shipping Act 
(46 US.C. $21) to determine whether States Marine and 
Hohenberg had violated section 16 of the Shipping Act on or 
about January 6. 1958. in connection with a shipment of 
cotton on the vessel SS. Alca from Oakland. California. On 
February 26. 1960. an amended order of investigation was en- 
tered? Hearings were conducted by an examiner in New York 
City on May 24-25. 1960. Thereafter. briefs were submitted to 
the examiner by the carrier and shipper respondents, and on 
May 2. 1961. the examiner's recommended decision was served. 

Exceptions to the recommended decision were filed, and the 
Commission heard oral argument on September 19, 1961. On 
October 9. 1951. the Commission's report and order were served. 


Petitions for reconsideration thereof were filed by respondents 
and were denied by the Commission on December 18, 1961. On 
February 16. 1962. Hohenberg petitioned (No. 16,870) this 
Court for review of the Commisison’s Report. The carrier, 
States Marine. has neither sought judicial review in its own 
name, nor sought to intervene in this proceeding. 


tion by water for property at lexs than the rates or charges which would 
otherwise be applicable. 

“That it shall be unlawfu! for any common carrier by water, or other 
person subject to thix Act. either alone or in conjunction with any other 
perxon, directly or indirectly : 

. . es . . 

“Second. To allow any person to obtain transportation for property at 
lews than the regular ratex or charges then extablixhed and enforced on the 
line of soch carrier by means of false billing, falxe classification, falne 
weighing. fale report of weight, or by any other unjust or unfair device 
or means.” 

2 By Reorganization Plan No. 7 of 1961, H. Doc. 187, 87th Cong., 1st sess., 
the Federal Maritime Board was abolished and the Federal Maritime Com- 
mission created a» its successor in connection with the administration of 
the Shipping Act, 1916. 

* The amendment added the phrase “knowingly and wilfully, directly or in- 
directly” as to the conduct under investigation. 
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The facts are that on or about December 20, 1957, States 
Marine loaded on board its vessel, the S.S. Alca, at the 
Howard Terminal Pier, Oakland, California, 600 bales of cotton 
destined for Bremen, Germany (Ex. 4). The shipper of the 
cotton was the United States Commodity Company, a trade 
name of Hohenberg (JA-2). The ocean freight charge assessed 
by States Marine Lines was $8,616.00 ($8,077.25 exclusive of 
handling and wharfage—Ex. 4) and this was paid by Hohen- 
berg. On February 10, 1958, however, States Marine returned 
$513.17 of the freight charge as a result of demands made by 
Hohenberg (Ex. 14, 15). 

States Marine was a member of the Pacific Coast European 
Conference and by conference rule was obliged to adhere to the 
conference’s tariffs (JA-2, 3). At the time the shipment in- 
volved was made, the Pacific Coast European Conference Tariff 
No. 13 governed the shipment of cotton (Ex. 1). The appli- 
cable tariff provisions, reproduced in part in the margin.‘ 
appeared on page 17 of the tariff and provided four rates for 
baled cotton such as here involved. The particular rate de- 
pended on the per cubic foot density of each 100-pound bale. 
The tariff stated that shipments were subject to the rules pre- 
scribed by the Cotton Inspection Division, Cargo Protection and 
Inspection Bureau, San Francisco, California (Inspection Bu- 
reau). This is an agency employed by various steamship con- 
ferences to make random cargo inspections for the carriers’ 
protection (JA-3, 4). 

In June 1957, Hohenberg sold 2,000 bales of cotton to a 
German textile firm. of which 1,100 bales were subsequently 
shipped on States Marine’s vessel, the S.S. Alca. Five hundred 
of the bales were said to be high density, i.e., 32 pounds or more 
per cubic foot.. The remaining 600 bales, involved in this pro- 


: General acction Rate basis Group! 
Cotton, compressed to densities per cubic foot at shipside 
ax Indicated : 
High density bales 324 or more. 
Standard density bales : 
27# and up to 827#-.-. 
22%%4# and up to 27#-- 
in bales : 
Lees, than: StF soso ccnccendscescccncscecccnns 1004 


4 


ceeding. were “standard density” bales for which the tariff 
provides two rate classifications, 27 up to 32 pounds density 
per cubie foot. $2.45 per 100 pounds and 22% up to 27 pounds 
density per cubic foot, $2.70 per 100 pounds (see Fn. 4, supra). 
The 600 bales were “gin-pressed.” which would bring them 
within the standard density. or intermediate tariff category. 
According to Hohenberg. they were “Murray gin-pressed” and 
should have had a density of 27 to 28 pounds per cubic foot.’ 
They were shipped by truck from a gin company in Texas di- 
rectly to the Howard Terminal in Oakland for loading on the 
Alea (J-A. 21: Ex. 23. p. 2). In the instructions it issued to 
the trucker, Hohenberg designated the bales as being “Gin 

On December 21. 1957. Hohenberg advised Howard Terminal 
by letter that the 600 bales would be delivered to it and in- 
structed the terminal to “Reweigh each lot and furnish 
certified lists of weights” (Ex. 24). On December 24, 1957, 
Hohenberg’s Fresno, California, office instructed its forwarding 
agent, Judson Sheldon in San Francisco, to ship the 600 bales 
of cotton in the name of United States Commodity Company 
to its own order in Bremen, Germany. The bales were identi- 
fied as six 100-bale lots having certain identifying marks and 
various weights. Judson Sheldon was instructed to “follow 
up with Howard for reweights per our previous instructions” 
(Ex. 25). On the same date. Howard Terminal issued a sep- 
arate terminal receipt for each 100-bale lot, identifying each 
by the same mark and weight appearing in the instructions 
Hohenberg gave to Judson Sheldon (Ex. 2; JA. 3). Upon 
delivery of the 600 bales to States Marine a dock receipt ac- 


* after cotton is picked it is ginned. The gin usually produces a so-called 
“flat bale” of 12 to 16 pounds per cubic foot, or low density. Where destined 
for export, cotton is usually taken from the gin to a warehouse for com- 
pressing to high density (22 pounds or more per cubic foot in the tariff) 
becanxe the more dense the bales, the lens of the ship's space they occupy 
and the freight rate is therefore less. The Murray gin has a special press 
attachment which produces cotton of much greater density than that of the 
xin alone, bat less than that prodoced by a warehouse compress. The tech- 
nique used by Murray was developed within the last few years for the 
parpose of eliminating the transportation, warebouse and compress costs 
involved in moving cotton from the gin to a warebouse for compressing 
(Tr. 125-129). 
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knowledging delivery was issued, and the carrier’s bill of lading 
was prepared. Both identified the six 100-bale lots as “stand- 
ard density” cotton having the marks and weights set out in 
the other documents here mentioned (Exs. 3. 4, 5). 

While the 600 bales were in the custody of States Marine, 
they were inspected by the Cotton Inspection Division of the 
Inspection Bureau which issued inspection reports on Decem- 
ber 27, 1957 (Ex. 8; JA. 3). The Division confines itself to 
cotton shipments (JA. 3) and when making an inspection 
actually measures the cotton bales, weighs them. and computes 
the density per cubic foot (JA. 5.6). Usually the test involves 
20 to 25 percent of the entire lot. and the results of the measure- 
ment of those percentages are applied to the entire lot JA. 
4,6). In this particular case the Inspection Bureau tested four 
of the six 100-bale lots (those having marks SCOE/USCO, 
GIOE/USCO, ICOE/USCO and CYOE/USCO) by actually 
weighing and measuring 25 bales in each (Ex. S). 

Upon receipt of the cargo inspection reports. States Marine 
issued the on board ocean bill of lading for the 600 bales of 
cotton (Ex. 4,5). The two 100-bale lots that were not tested 
by the Inspection Bureau (marks BOOE/USCO and ZEOE/ 
USCO) were assessed one freight rate by States Marine, and 
the four tested lots were assessed a higher rate to conform with 
the reports (JA-6). The Inspection Bureau's shipside meas- 
urement and weighing had disclosed that the four 100-bale lots 
it actually tested had an average per cubic foot density of less 
than 27 pounds.® States Marine therefore billed Hohenberg 
for these at the applicable tariff rate of $2.70 per 100 pounds. 
The other 200 bales it billed at $2.45 per 100 pounds, ie., as 
having a density of 27 pounds or more and thus entitled to the 
$2.45 rate. The total 600-bale billing on this basis was 
$8,616.00 inclusive of handling and wharfage (Ex. 5), which 
sum Hohenberg paid. 

No employee or officer of Hohenberg ever saw. measured, or 
weighed any of the 600 bales (J.A-24, 25). Despite this, and 
despite its awareness of the results of the Inspection Bureau's 
tests, Hohenberg sought to have the rate of $2.45 per 100 


* SCOK/USCO—20 Ibs 10 oz; GIOBK/USCO—24 lbs 4 0z; ICOE/USCO— 
25 Ibs 9 oz ; and CYOE/USCO—25 Ibs 12 oz (Ex. 8). 
65945362. 2 
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pounds applied to the entire shipment and ultimately, in Feb- 
ruary 1958. succeeded in this effort. At that time States Ma- 
rine revised the charges by assessing the $2.45 rate on the 400 
bales of cotton which had been inspected and subjected to 
shipside measurement and weighing. These tests. as before 
noted. had shown that the 400 bales were not entitled to the 
$2.45 rate and in fact raised serious doubt that the 200 unin- 
spected bales were entitled to that rate. States Marine ac- 
complished this revision by issuing a “notice of correction” (Ex. 
13) and returning to Hohenberg $513.17 described as an “over- 
charge on your shipment of cotton per our SS. Alca under 
SF Bremen B L No. 6” (Ex. 14.15). 

The circumstances surrounding this payment will be further 
amplified during the course of our argument. We here note 
only that on October 23. 1959. States Marine's president wrote 
a letter to Hohenberg’s president advising him that States 
Marine was scheduled to testify before the Antitrust Subcom- 
mittee of the House Judiciary Committee (then engaged in a 
general investigation of the ocean freight industry), and that 
records relating to the cotton shipment carried on the SS. Alca 
which we have described were among those under examination 
by the Subcommittee. This letter read in part as follows (Ex. 
16A): 


“Under the circumstances, Section 16 of the Shipping 
Act makes it our legal obligation to collect from you and 
your obligation to pay an amount which would result in 
your having paid at the Conference rate for the bales 
actually transported. 

“ Accordingly, we are enclosing a debit note in the sum 
of $771.85 to correct the mistake above referred to. 

“With assurances to you of our great appreciation for 
the support you have given our service in the past and 
looking forward to a continued opportunity to serve 
you, ooo 


7 Subcommittee No. 5, the so-called “Celler Committee,” whone investiga- 
tion extended over a period of more than three years. See Hearings on the 
Ocean Freight Induxtry by the Antitrust Subcommittee, House Judiciary 
Committee, 86th Cong., Ist and 2d sens. (1959-60), 87th Cong., 1st sess. 
(1961) ; and Report of the Subcommittee issued March 1, 1962. 
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The $771.85 additional amount thus billed to Hohenberg 
was based on the rate of $2.70 per 100 pounds for the entire 
600-bale shipment and Hohenberg paid it to States Marine on 
December 4, 1959 (Exs. 16A, 16B, 16C; JA-24. 25). 


SUMMARY OF ARGUMENT 
I 


Fraud is not a necessary element for a violation of the first 
paragraph of section 16 of the Shipping Act (quoted in Fn. 1. 
supra). In so arguing. Hohenberg places unwarranted reliance 
on judicial interpretations of section 10(3) of the Interstate 
Commerce Act (49 U.S.C. 10(3)). which section expressly 
declares all of the conduct therein prohibited to be a “fraud.” 
Section 16 includes no reference to fraud. and Congress did not 
intend that its proscriptions be restricted to fraudulent prac- 
tices. 

The legislative history shows clearly that the first paragraph 
of section 16 was designed to afford protection both to carriers 
and other shipers by broadly prohibiting any direct or indirect 
attempt by a shipper to obtain. through unjust or unfair device 
or means, any refund. allowance or concession whereby cargo is 
transported in ocean commerce at less than the applicable rate. 
The offense is necessarily committed whether or not the carrier 
is deceived. since the statute condemns the adverse effects suf- 
fered by the offending shipper’s competitors through the grant- 
ing of the improper rate. It has recently been so held. United 
States v. Peninsular and Occidental Steamship Company, et al.. 
62 Cr. 363, U.S.D.C., 8.D. New York. opinion of July 7, 1962. 

Hohenberg’s reliance on Port Commission of the City of 
Beaumont v. Seatrain Lines, 3 F.M.B. 556 (1951) is equally 
unwarranted. That case simply decided that the carrier's 
“equalization rate’ therein under attack was a “regular” rate 
and therefore could not be considered an “unfair or unjust 
device or means” within the meaning of the carrier prohibition 
in section 16, Second. 

It is of no significance that Congress, in drafting the shipper 
portion of section 16, did not choose the language of the Elkins 
Act (49 U.S.C. 41(1)). Congress cannot be held to employ a 
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particular form of words in reaching for a desired result. The 
legislative history of section 16 shows that Congress in choosing 
the Ianguage “any other unjust or unfair device or means” 
believed it quite adequate to cover situations like the one here 
involved. 

Il 


Hohenberg knowingly and wilfully obtained or attempted to 
obtain transportation at less than the applicable rate through 
an unjust or unfair device or means. Its claim that it was 
acting in “good faith” in demanding a refund based on the 
$2.45 freight rate is entitled to no weight, for Hohenberg 
itself did not assert or stand on such rate but instead, without 
any question. twice paid the $2.70 rate on the inspected bales 
of cotton. and also paid that rate on the uninspected bales. 

Lacking any data of its own as to the density of the cotton 
actually shipped. Hohenberg nevertheless demanded the $2.45 
freight rate knowing that this disregarded shipside inspection 
and tests establishing the cotton’s density and the applicable 
tariff rate of $2.70. disregarded the tariff requirements which 
were binding on the carrier and on Hohenberg as a shipper, 
and disregarded the bill of lading which Hohenberg had ac- 
cepted without protest. The evidence indicates, moreover, that 
Hohenberg knew in advance of the shipment that some of the 
cotton would lack the density to qualify for the $2.45 rate but 
wanted and expected the carrier to protect it at that rate 
notwithstanding the tartif requirements. 

Although the carrier initially refused the refund, Hohenberg 
using its influence as an important shipper pressured the carrier 
into making a refund which the carrier knew to be unjustified 
and unlawful, but which it hoped to conceal. Hohenberg 
thereby damaged the carrier and inflicted competitive harm 
on other shippers. Such knowing and deliberate conduct in 
defiance of the facts and the transportation rules is, as the 
Commission found, plainly an unjust or unfair device or means 
progeribed by section 16 of the Shipping Act. 


II 


1. The Commission finding that Hohenberg violated section 
16 is supported by substantial evidence. Hohenberg did not 
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object to the receipt in evidence of the Inspection Bureau’s 
report and thereby waived its right to examine the author. It 
has never directly challenged the authenticity or accuracy of 
the report. The claim now made that the report is uncor- 
roborated hearsay is wholly without merit. The report was a 
memorandum made in the regular course of the Inspection 
Bureau’s business, by a disinterested third party; was the result 
of an inspection expressly contemplated by the tariff to which 
carrier and shipper were subject; was clearly admissible and 
is entitled to great weight as proof of the facts therein stated. 

2. Witness de la Pena’s testimony. viewed in connection 
with the contemporaneous States Marine memoranda. leaves 
no doubt that Hohenberg’s Mr. Bischoff was referring to the 
cotton here in question when he used the word “oversized” 
and that its significance had to do with the ability of the 
cotton to qualify for the lower of the two standard density 
rates, t.e., $2.45, the same rate Hohenberg thereafter sought 
for the cotton. 

3. The contemporaneous States Marine memoranda are 
only part of the evidence on which the Commission relied. 
There was direct testimony which the memoranda corroborate. 
Their accuracy, moreover, has not been contradicted nor at- 
tempted to be, and they are completely substantiated by the 
entire record. Under the circumstances. such documents have 
high evidentiary value and constitute substantial evidence in 
support of the Commission's finding. 


IV 
Hohenberg’s contention that the Commission shifted the 
burden of proof merits little attention. It is simply another 
way by which Hohenberg attacks the evidence. The evidence 
on which the Commission based its finding was substantial, 


reliable and probative. Hohenberg had a duty to rebut such 
evidence but it completely failed to do so. 


\ 


The reasons underlying the Commission's decision are clearly 
stated. The Commission was not required to dissect and 
analyze cases which had no bearing on the matter before it. 
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As to the matter before it, the Commission recited the cir- 
cumstances surrounding the unauthorized refund at some 
length and then explained why it thought Hohenberg had 
violated section 16. noting particularly that Hohenberg ac- 
cepted the propriety of the freight rate as charged by the 
carrier and yet subsequently pressed the carrier for the refund 
in total disregard of the facts respecting the cotton actually 
shipped. 
ARGUMENT 


IL. Fraud is not a necessary element for a violation of 
section 16 


Hohenberg contends that unless the shipper perpetrates a 
fraud against the carrier there is no violation of the first para- 
graph of section 16 of the Shipping Act (quoted in Fn. 1. supra). 
It states that the legislative history of the paragraph indicates 
Congress’ intent to extend to water carriers protection “similar” 
to that accorded land carriers by section 10(3) of the Interstate 
Commerce Act (49 U.S.C. 10(3)), and relies upon judicial in- 
terpretations of the latter to show that fraud is the gist of the 
shipper’s offense under section 16. 

The first paragraph of section 16 of the Shipping Act. which 
Hohenberg was found to have violated. became law on June 16, 
1936 (49 Stat. 1518). While in some respects it parallels sec- 
tion 10(3) of the Interstate Commerce Act, it is by no means 
the mere copy to which Hohenberg would reduce it. Neither 
2s originally proposed nor as enacted did the first paragraph of 
section 16 include any reference to “fraud” or “fraudulent” 
practices. whereas engaging in any of the conduct prohibited by 
10(3) is expressly declared to be a “fraud” and is punishable by 

‘© years as well as a fine. Sec- 
Moreover, even assuming that 


or means” does not so muc 
much less that, in Hohenberg’s words, it is the “very essence” 
or “gist” of the offense. 
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The legislative history of the bill that became the first para- 
graph of section 16 (S. 3467, 74th Congress) shows that Con- 
gress intended broadly to outlaw shipper efforts to obtain trans- 
portation at less than the applicable rate. In its original form 
the bill was apparently an abbreviated version of some of the 
provisions of section 10(3) of the Interstate Commerce Act. 
Its language, quoted in the margin,® was all-inclusive. No 
printed committee report was filed, and the bill passed the 
Senate on January 16, 1936. It proscribed the knowing and 
willful use by a shipper, consignor, forwarder or other person 
of false billing, false claim, false representation, or any other 
device or means to obtain transportation at less than the reg- 
ular rate or to obtain “any allowance, refund. or payment” in 
connection with the transportation, whether with or without 
the carrier’s consent or connivance, which would result in a 
charge of less than the regular rate. 

The bill’s passage was thereafter recommended without 
amendment by the House Committee on Merchant Marine 
and Fisheries, which described it as providing needed protec- 
tion not only for water carriers but for the competitors of the 


offending shipper. In its report the Committee said the legis- 
lation extends— 


"The original S. 3467. 74th Cong., would have enacted the following as 
section 164 of the Shipping Act: 

“Sec. 16A. Any shipper, consignor, consignee, forwarder, broker, or other 
person, or any officer, agent, or employee thereof, who shall knowingly and 
willfully, directly or indirectly, by false billing, false claim, false repre- 
sentation, or any other device or means, whether with or without the con- 
sent or connivance of the carrier, its officer, agent, or employee, obtain or 
attempt to obtain transportation for property by any common carrier sub- 
ject to the provisions of the Act at less than the regular rates or charges 
then in force by such common carrier; or who shall knowingly and will- 
fully, directly or indirectly, by false claim, false representation, or other 
device or means, obtain or attempt to obtain, any allowance, refund, or pay- 
ment in connection with or growing out of the transportation of such prop- 
erty, whether with or without consent or connivance of the carrier, its officer, 
agent, or employee, whereby the compensation of such carrier shall be less 
than or different from the regular rates or charges in force by such common 
carrier at the time of such transportation, shall be deemed guilty of a mis- 
demeanor, and shall, upen conviction thereof in any court of the United 
States of competent jurisdiction, be subject for each offense to a fine of 
not less than $1,000 nor more than $3,000." 
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«“@ * * to the common carriers by water protection sim- 
ilar to that extended to common carriers by land against 
the use of false billing. false labeling, false or misclassi- 
fication of freight. or other means or devices used by 
shippers for the purpose of securing from the carrier 
a lower rate for the transportation of property by water 
than that currently in force by the carrier.” 


Noting that section 16 as it then stood prohibited water carriers 
“from allowing favoritism or partiality as among competing 
shippers” but did nothing to protect the carrier against “un- 
scrupulous” shippers or other persons, the Committee further 
stated that the bill strengthened the Shipping Act by “remov- 
ing the means left open to dishonest shippers or consignees 
whereby they may take advantage not only of their competi- 
tors * * *. but also of the carrier itself * * *.”° After the 
bill was reported in the Horse. questions were raised by freight 
forwarders and brokers. who expressed concern over the pro- 
hidition against attempts to obtain an allowance. refund, or 
payment from the carrier. They claimed that in light of their 
employment by shippers such a provision might be construed 
to deprive them of the freicht brokerage which carriers had 
traditionally paid them. It was also contended that the bill 
might prevent open negctiation of rate reductions prior to the 
transportetion of shipments. The Committee, therefore, 
caused the recommittal of S. 3467 to consider these newly- 
raised points. and on April 28. 1935, held hearings.”° 

The hearings refiected a sharp difference of opinion as to 
whether S. 3467 vould affect the forwarders in the way they 
claimed. Some forwarders wanted to append a proviso stating 
that nothing in the bill would prohibit carriers from paying 
freight brokerage to a “bona fide” forwarder or broker. The 
carriers disputed the proviso because some shippers have inter- 
este in so-called “bona fide” forwarders and by participating 
in the brokerage payment such shippers obtain, in effect, @ 
“rebate” of part of the ocean freight (e.7., see p. 11-13, 23, 28, 
34-35 of the Hearings). This conflict was resolved by an 

* House Report No. 2206, March 19, 1988, 74th Cong., p. 1-2. 

* Hearings on S. 2467, April 28, 1926, before the Houxe Merchant Marine 


nnd Fisheries Coron:tter, Tith Cong 
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amendment in the nature of a substitute for the original bill. 
The substitute had been drafted in conferences among protest- 
ing forwarders, carrier representatives, and Mr. H. S. Brown, 
the Chief of the Division of Regulation, U.S. Shipping Board 
Bureau. It was patterned on section 16 Second of the Ship- 
ping Act (Fn. 1, supra) making it an offense for a carrier to 
“allow,” directly or indirectly, transportation at less than the 
regular rates, not only by specified false means but by “any 
other unjust or unfair device or means.” 

The substitute was endorsed generally and recommended to 
the Committee as retaining the broad proscriptions against 
shipper practices proposed in the original bill, while also meet- 
ing the forwarder objections (id., p. 1, 11-12, 14, 25, 26, 32, 33, 
37-38). When queried during the hearings as to the scope of 
the substitute or “short bill,” Regulation Chief Brown testified, 
and was questioned by Representative Ramspeck, a senior 
committeeman, as follows (id., p. 33): 


“Mr. Brown. * * * As we see it in the Shipping 
Board, there is nothing in the bill which was originally 
written, and as that bill was intended and as we think 
it should be interpreted, that is not covered by the short 
bill which is now being discussed; by the use of the 
words ‘directly or indirectly’ we think that the filing of 
false claims afterward would be covered just as much 
as though you specified. 

“Mr. Ramspecx. You think it covers rebates? 

“Mr. Brown. I think it covers everything. I think 
there is a great tendency sometimes to start specifying 
in a bill, when if you do not start specifying, you really 
will cover the ground better than when you start specify- 
ing. The more you specify the more possibilities there 
are that someone will say, ‘You have left out something.’ 
If you make it in broad enough language to include 
everything, I think you have covered it. 

“T think that broad bill covers everything that was 
covered by the other. I never interpreted the other bill 
as having any bearing on legitimate brokerage at all, nor 
do I interpret it as possibly prohibiting a shipper or 

659458—62-—_3 
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broker or forwarded from trying to get a legitimate reduc- 
tion in freight rate. I do not see how it can be read that 
way, but others who are just as competent as I am 
have interpreted it that way. 

“Mr. Rasspscx. I agree with you about that. °° *” 


The fact that the bill would afford protection not only to the 
carrier but also to the competitors of the offending shipper, was 
emphasized during the hearings, just as the Committee had 
emphasized it in its origmal report on S. 3467. Mr. Sinclair, a 
principal carrier spokesman, testified the bill ‘Gs decidedly in 
the interest more of the honest shipper than the carrier. The 
carrier gets only the difference in the freight, but the shipper 
might have lost the entire order.” Mr. Chandler, representing 
The Shippers’ Conference of Greater New York, pointed out 
that while most shippers are honest, some “will adopt any device 
to secure an advantage.” He stated his Conference “is not 
only not opposed to, but favors legislation that will insure all 
shippers being treated alike and the proper rates being applied.” 
‘And Mr. Robinson, representing an inspection bureau estab- 
Bished by several of the intercoastal carriers, testified that “the 
carrier stands to lose a portion of the revenue to which he is 
entitled, but the honest business competitor may lose the sale 
of his merchandise to a competitor who resorts to such practices 
to secure an advantage to which he is not entitled” (Id., 13, 
20, 22). 

After the hearings closed, the substitute proposal was re- 
drafted by the Shipping Board Bureau so as to incorporate the 
Committee’s desire that section 16 have its own penal clause 
making each offense a violation (and also minor language 
changes not here relevant), and was transmitted to the Com- 
mittee by Mr. Brown. The Committee favorably reported the 
ball about a week later. In its report the Committee quoted 
the Commerce Department and the Shipping Board Bureau as 
desiring such legislation not only to stop “false billing” but also 
“other practices sometimes employed in attempts to obtain 
transportation” at less than the regular rates or “to secure 
allowances or refunds” in connection with transportation.” 

Bearings, supra, p. 37-38 and House Report No. 2508, 74th Cong., 2d 
seas., May 8, 1936, p. 2, 3. 
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‘The House and Senate unanimously passed the amended 
S. 3467, and it was approved by the President on June 16, 1936. 
This legislative history plainly establishes that Congress did 
not intend fraud to be essential to a finding of violation of 
the first paragraph of section 16. To be sure, the statute 
covers anything that is in fact a fraudulent practice, but it is 
certainly not restricted to that. It was deliberately cast in 
broad terms so as to encompass any refund, allowance or con- 
cession directly or indirectly obtained or attempted to be 
obtained by a shipper, consignor, forwarder, or other person 
in an unjust or unfair manner. Congress intended that the 
statute cover unfairness to other shippers as well as unfair- 
ness to the carrier for as the legislative history shows, it is 
other shippers who are victimized competitively by the of- 
fending shipper; the carrier only loses some revenue. The 
protection afforded other shippers in itself proves that a 
showing of fraud or deceit upon the carrier could not be re- 
quired under the statute. The carrier may know the rate 
is improper and indeed connive in granting it to the offending 
shipper, but this does not lessen the unjust and unfair impact 
of the transaction on other shippers, and it does not alter the 
fact that the offending shipper has violated section 16. 
Section 16 is but another Congressional expression of the 
familiar principle of rate fairness or equality of rate oppor- 
tunity in the utilization of common carrier services. Through 
penal sanctions operative upon both shipper and carrier, it 
designated to eliminate all unfair rate practices. The same 
principle gives to carrier tariffs such as the one here involved 
the force of law, and puts upon the carrier the continuing 
civil obligation to collect and upon the shipper the continuing 
liability to pay the tariff or regular rate for the transportation, 
notwithstanding any arrangement they may have made be- 
tween themselves for a lesser rate.* Into this policy of dual 


™ See Crancer v. Lowden, $15 U.S. 681, 685-38 (12); Compania Anonime 
Venesolana v. A. J. Peres Export Co., CA 5, No. 19117. decided May 30, 
1962, p. 5 of slip opinion (30 U.S. Law Week 2642) ; Prince Line v. Amer. 
ican Paper Exports, Inc. 45 F. 2d 243 (U.S.D.C, S.D.N.Y., 1930), aff'd 
55 F. 2d 1053 (CA 2, 1982). In States Marine's letter of October 23, 1959 
to Hohenberg, partially quoted in our Counterstatement of Facts, States 
Marine correctly cited the principle we refer to and section 16 of the 
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criminal and eivil responsibility, Hohenberg seeks td drive 
an incongruous and major exception whereby the shipper 
would be immume from sanctions, no matter how unjust or 
wnfair its conduct, simply by showing that it did not “defraud 
or deceive” the carrier. Shippers would thus be encouraged 
to become more aggressive and ingenious in their demands and 
pressures upon carriers for unauthorized rates, secure in the 
knowledge that only the carrier must offer the consequences. 
Ciearly. it was the purpose of section 16 to prevent, not foster, 
such activities in the interest of rate fairness for all, not the 
Jeast of whom are the other shippers who abide by the rules. 

Recently. in the case of United States v. Peninsular and 
Occidental Steamship Company, et al., 62 Cr. 363, US.D.C., 
SD. New York, the Court (J. Palmieri) rejected the same 
argument that is here made by Hobenberg. There a carrier, 
shipper and freight forwarder were each indicted for violating 
section 16 in connection with a refund or rebate whereby ocean 
transportation was obtamed at less than the applicable rate. 
The forwarder, but not the carrier and shipper, moved to 
dismiss the indictment, claiming that fraud or deception upon 
the carrier is necessary to a violation of the first paragraph 
of section 16. The Court denied the motion by opinion filed 
June 11, 1962, and on July 7, 1962, after reargument, again 
denied it by second opimion. These are reproduced in the 
Appendix to this brief. It will be noted that m its second 
only concerned with protecting a carrier “deceived” by “false” 
deviees of the type enumerated in the first paragraph of seo- 
taon 16. It does not follow from this contention, said the 
Court, that a shipper is relieved of liability under the statute 
where “shipper and carrier combine to deceive other shippers 
and carriers through the use of such devices,” citing House 
Report 2205, supra. 

Hohenberg, therefore, has plainly misconstrued section 16 
and its reliance on judicial interpretations of section 10(3) 
of the Interstate Commerce Act is misplaced. Equally mis- 


Shipping Act ta jestifying %*s request that Hobenberg pay the applicable 
freight rate of $2.70 per 100 pounds on the entire 600-bdale shipment of 
cotton, and Hohenberg complied with the request. 
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placed ie its reliance on an obiter dictum taken from the deci- 
sion of the Commission’s predecessor (the Federal Maritime 
Board) in Port Commission of the City of Beaumont v. Sea- 
train Lines, 3 F.M.B. 556: (1951). The complaint there was 
that an “equalization rate” used by the carrier was an unjust 
or unfair device or means which allowed persons to obtain 
transportation at less than the regular rates in violation of 
the carrier portion of section 16. 

The Board disposed of Beaumont’s eomplaint by finding the 
equalization rate to bea “regular” or properly established rate 
within the meaning of the statute (id, 562). It further said, 
in substance, what would seem to be obvious—that such a rate 
in any event is not a “dishonest practice” such as false billing, 
etc., and could not be considered within the language “other 
unfair or unjust device or means” (id., 563). Hohenberg first 
erroneously assumes that false and fraudulent are one and the 
same thing, then urges the Board’s statement as holding that 
fraud is the gist of a section 16 offense.* The Board did not so 
hold, and if it had, its holding would be clearly wrong. Nor did 
it undertake to determine the content of “any other unjust or 
unfair device or means” as used in the shipper portion of section 
16, which is the question here. 

Similarly unfounded is Hohenberg’s attempt to find support 
in the Elkins Act (49 U.S.C. 41(1)). This 1903 addition to 
the Interstate Commerce Act made it an offense for any person, 
inter alia, knowingly to “solicit, accept or receive any rebate, 
concession or discrimination” whereby property “by any device 
whatever” is transported at less than the published tariff rate. 
The fact that Congress did not incorporate this same language 
into the Shipping Act can hardly be deemed significant. Con- 
gress surely cannot be held to employ a particular form of 
words in reaching for a desired result. The language of section 
16, rather than the manner in which it differs from the Inter- 
state Commerce Act, must control. Only by speculation could 
it be concluded that the variation in language between the two 


“False” and “fraudulent” are not xynonymous. To be false, a statement 
or representation need ouly be untrue, which falls considerably short of the 
requisites for fraud. Sentinel Life Ins. Co. v. Blackmer, 77 F. 2a ST (CA 
10, 1985) : North American Accident Ine, Co. v. Tedds, 107 F. 2d S53 (CA 
10, 2989). 
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statutes resulted from a deliberate design to render section 16 
inapplicable to a case such as this. 

The legislative history of the first paragraph of section 16 
does not show that Congress even considered the Elkins Act, 
but even if it had done so, there is no reason to suppose that 
Congress would have chosen the Elkins Act terminology over 
the “unjust or unfair device or means” language proposed for 
section 16. Indeed, the breadth ascribed to the latter while 
under legislative study indicates that Congress may well have 
perceived no appreciable distinction between the two. 

IL Hehenberg knowingly and wilfully obtained or attempted 
to obtain, by an unjust or unfair device or means, trans- 
portation at less than the applicable rate 


Before the Commission, Hohenberg mainly emphasized not 
its fraud theory but its claim that it was acting in “good faith” 
because it believed the freight rate the carrier assessed was 
erroneous. The sole basis of this claim is that, according to 
Hohenberg’s experience—allegedly acquired over several years 
prior to the events in question—“Murray gin-pressed cotton” 
(see Fn. 5, supra) possesses a density of 27 to 28 pounds per 


eubic foot and should qualify for the tariff rate of $2.45 instead 
of the $2.70 per 100 pounds States Marine charged for the four 
inspected 100-bale lots. Hohenberg asks that the claim be 
recognized as legal justification for its conduct, whereas the 
undisputed circumstances show that Hohenberg’s own confi- 
dence in the density of Murray-processed cotton was so slight 
that it did not even assert much less stand on the claim at any 
meaningful time. 

Thus, as to the inspected cotton, Hohenberg paid the carrier 
$2.70 per 100 pounds without stating that it believed it was 
being overcharged or otherwise questioning the propriety of the 
rate. Later, the carrier issued a so-called “correction” reduc- 
ing the rate to $2.45 and refunded to Hohenberg the $513.17 
difference. Still later, however, after receiving the carrier’s 
advice that the matter was under scrutiny by a Congressional 
committee and should be adjusted to conform to section 16 of 
the Shipping Act, Hohenberg repaid the $513.17 to the carrier. 
Moreover, at the carrier’s request, Hohenberg paid an addi- 
tional sum sufficient to bring the freight rate on all the cotton 
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involved (including the two uninspected 100-bale lots) up to 
the allegedly erroneous level of $2.70 per 100 pounds—in all, 
$771.85. Again, there is no evidence that Hohenberg even 
raised a question. 

An experienced shipper, holding a bona fide belief that it is 
being dealt with unjustly, does not react in this manner. It 
does not supinely pay an “overcharge” to begin with, to say 
nothing of paying it a second time along with a further “over- 
charge” sum. It is to be noted, also, that Hohenberg’s faith 
in Murray-processed cotton was not such as to prevent it from 
instructing its agents in California to weigh the cotton in- 
volved here and furnish certified weight lists (Ex. 24). The 
Commission was clearly correct in evaluating Hohenberg’s 
experience with Murray-processed cotton in the same negligible 
way Hohenberg did, and in refusing to recognize it as an 
excuse for Hohenberg’s insistence that the carrier grant it a 
rate refund in disregard of all the facts and the pertinent trans- 
portation rules applicable to the actual cargo. 

Hohenberg itself had no knowledge of the density of the 
cotton it shipped. It never saw, measured nor weighed any 
of the bales (J.A. 24, 25). It knew that the correct freight 
rate was determined by the density of the bales at shipside and 
not at the ginsite. It instructed the terminal and its forwarder 
in California to recheck the weight of the bales and furnish 
certified lists of same (Ex. 24), but it has not seen fit to put in 
the record the results of these instructions. Hohenberg further 
knew that the cotton shipment was subject to the tariff of the 
Pacific Coast European Conference (Ex. 1) and that States 
Marine, as a member of that conference, was obliged to follow 
the tariff. It knew or should have known that this tariff had 
the force of law.** As a substantial shipper of cotton to foreign 
buyers and a frequent customer of States Marine (Typ. Br. 
p. 3; J.A. 27), Hohenberg undoubtedly was familiar with the 
tariff and knew or should have known the tariff requirements, 
including the one making the shipment subject. to the rules 
of the Inspection Bureau. 


“ See Point I of this brief. The tariff was promulgated by the conference 
pursuant to the authority contained in an agreement approved by the Com- 
mission's predecessors under section 15 of the Shipping Act (46 U.S.C. 814) 
and was duly filed with the Commisaion. 
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Moreover, before Hohenberg began seeking the freight re- 
fund. it knew that two-thirds of the cotton had actually been in- 
spected and tested where it counted, namely, at shipside, and 
found to be ineligible for the $2.45 rate because of less than 
27-pound density per cubic foot. Along with the Inspection 
Bureau results, Hohenberg had received States Marine’s bill 
of lading, which rated the cotton in conformity with the in- 
spection, and had accepted the bill of lading without protest as 
evidenced by its endorsement on the reverse thereof (Ex. 4). 
A bill of lading not only serves as a receipt by the carrier for 
the goods, it is a contract of carriage binding on both carrier 
and shipper. Poor, American Law of Charter Parties and 
Ocean Bilis of Lading, 4th Ed. 1954, sec. 59 et seq. 

Nevertheless, in the face of all this and armed with abso- 
tately no data of its own, Hohenberg embarked upon a cam- 
paign to obtain an improper rate. Curiously enough, it did not 
see fit to produce as witnesses the personnel who could have 
testified directly as to the representations which were advanced 
to the carrier to bring off this campaign successfully. Hohen- 
berg offered no first-hand evidence in that regard, producing 
instead, as its sole witness. one of its general vice presidents, 
Rudi E. Scheidt (Tr. 123). 

Ostensibly, Mr. Scheidt was called to explain cotton industry 
practices (JA-19). In the course of his testimony, however, 
the subject of Hohenberg’s experience with Murray gin-pressed 
cotton was introduced and Mr. Scheidt ultimately testified 
that when the refund transaction eame to his attention, whieh 
was apparently long after the refund was made, he had “ex- 
plored” it with Hohenberg personnel who were privy to the 
contacts with the carrier and they told him they questioned the 
Inspection Bureau tests in view of Hohenberg’s experience with 
Murray-processed cotton.” Mr. Scheidt also produced a letter 
dated March 4, 1960, two years after the shipment in question, 
which Hohenberg had obtained from The Murray Company of 
Texas, manufacturer of the equipment. As to the operational 
capabilities of its presses, Murray made only the conditional 

"yr. Scheidt did not profess to have been a party to the contacts with 
States Marine and the indications were the refund transaction had first 


come to his attention when Hobenberg received States Marine’s Octoder 23, 
1%0 letter (JA. 26, 27,31). 


Statement that they “are capable of producing 500-pound 
bales of 27/28 poand density. per cutiic foot, if properly oper- 
sted and under normal operating conditions” (Ex. 22). 

‘' "The States Marine evidence; on the other hand, reflected 
quite a different pieture, end incladed no reference to Murray- 
processed cotton. The contemporaneous doeumente from the 
carvier’s files indicated that Hohenberg knew that some of the 
cotton was “oversized” and ineligible for the $2.45 tariff rate 
>but was nevertheless contending it hada prior “understanding” 
that the entire shipment would be.-transported at that rate. 
The documents showed, also, that States Marine, though rec- 
ognizing Hohenberg’s demands to be unjustified and unlawful, 
decided to make the refund in the interest of contanuing good 
business relations with an important customer, and in the hope 
the transaction would not be detected. 

States Marine's vice president in San Franeisco, Joseph A. 
de la Pena, was called as a witness and testified that in Decem- 
der 1957, after the cotton shipment had been booked but be- 
fore delivery to the carrier, he had a discussion with Hohen- 
berg’s Fresno manager, Mr. Bischoff, who brought up the 
subject of this shipment and mentioned that some of the bales 
in it were “oversized,” without stating how many or identify- 
ing the particular lot; that he tald Bischoff that States Marine 
would base its rate on the description of the cotton shown in 
the inland shipping documents (truck bill of lading, etc.) un- 
less the cotton was inspected (JA 6-8); and that after the 
cargo moved, Bischoff asked him (de la Pena) if there was any 
way to get the $2.45 rather than the $2.70 rate and was given a 
negative reply “because the inspeetion bureau had inspected 
the shipment and found that some of the bales were oversized” 
(JA-9, 15)."* 

“On cross-examination Mr. de la Pena injected some uncertainty into 
his testimony by indicating that the oversized bales Mr. Bischoff mentioned 
were not identified and hence were not necessarily the ones involved in 
this case (JA 10, 14, 15). Mr. de ln Pena also said that, as applied to 
export cotton, “oversized” could mean anything other than high density (32 
or more pounds per cubic foot), thus suggesting the term could embrace 
either of the two standard density clasuifications in the tariff (JA 12, 13). 


However, it is clear that Hohenberg’s Mr. Bischoff had two discussions with 
Mr. de la Pena about the xbipment here involved, one before and one after 


=22 


The seene then shifted-ta Memphis, Hohenberg’s heme-office, 
and to New Orleans. Under date of January 27, 1958, H.H. 
Woody, Jr., of States Marine’s Memphis office sent the following 
memorandum to N. E. Wallen of States Marime’s Los Angeles 
office regarding the shipment in question (Ex. 9): 

“Dear Norm: 

“Reference is made to the above bill of lading covering 
3 total of 600 bales of cotton for account of United 
States Commodity Company (Hohenberg Bros.). This 
lading indicates that 400 bales is rated at $2.70/100 
Ibs. while the remaining 200 bales is rated at $2.45/ 
100 Ibs. 

“Hlohenberg was aware that some of the bales were 
oversized bat were of the understanding that we would 
protect them with the $2.45 rate on the entire 600 bales 
provided actual measurements were not taken by the 
Inspection Bureau. 

“You will recall that this shipment was scheduled 
for loading the S/S ‘ALCA’ on about December 
24/25th but due to the vessel being held up in Portland 
and Eureka, the ‘ALCA’ did not load until about Jan- 
uary 8, 1958 or about 14 days later than scheduled. This 
late loading has already cost, Hohenberg considerably 
in interest losses. Since the cotton was late in loading 
this permitted the Inspection Bureau sufficient time to 
make 2 close measurement of all bales on which we were 
instructed to rate as outlined above. 

“Hohenberg Bros- Memphis have today contacted me 
contending the 400 Bales should be reduced to the $2.45 
rate. Hohenberg also stated that this complaint had 
been previously handled by their Mr. Bischoff with Mr. 


it moved. and brought up “oversized” bales and the rate therefor in con- 
nection with the first of these: that there was no point in Bischoff's even 
bringing up the subject of “oversized” bales in the discussion unless {t 
concerned Hobenberg’s ability to get the lesser of the two standard density 
rates, ic., $2.45. the precixe point about which he phoned de la Pena after 
the cargo had been rated; and that, in the contemporaneous States Marine 
correspondence quoted in the text, Mr. de la Pena and others used the 
word “oversized” in exactly the same way—as relating to cotton which 
was ineligible for the $2.70 rate, the higher of the two standard density 
rates, and had t» move at $2.45 (e.g. mee ex. 9 and JA 13, 14, 16). 
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de la Pena in San Franciseo but had been unable to 
receive any satisfaction. 

“As the market conditions are at the moment very 
precarious and the Japanese doing all possible to pre- 
route shipments via Japanese flag vessels, I would sug- 
gest that you do all possible to have an adjustment made 
in behalf of Hohenberg, who support States Marine 
Lines wherever possible.” 


On the following day, January 28, 1958, States Marine’s 
Gulf manager, Mr. Estes in New Orleans, sent its Mr. de la 
Pena in San Francisco a copy of the Woody memo and suggested 
that de la Pena might wish to discuss it with Mr. Waleh, States 
Marine’s president, while he was in San Francisco “and see if 
we cannos adjust the matter to Mesars. Hohenberg Bros. satis- 
faction” (Ex. 10). Under date of January 3, 1958, Mr. Wallen 
in Los Angeles also forwarded the Woody memo to de ls Pena, 
sommenting thereon as follows (Ex. 12): 

“It is our opinion that Woody’s contention as indi- 
cated in his paragraph number three, that sitice the 
cotton was late in loading this gave the Inspection Bu- 
reau sufficient time to inspect ali the bales, was not overly 
valid. We are‘all familiar with the Inspection Bureau’s 
operating procedure, that when large blocks of un- 
usual. cotton are reported by pier personnel, the inspeo- 
tors appear quite promptly to make the necessary 
examinations. The shipper does have a legitimate source 
of complaint insofar as the delay in loading is concerned. 
Woody’s request is also probably well taken insofar as 
the relationship with the shipper is concerned. Al- 
though he, being the primary contact with the account, 
understands the company’s needs.in this respect. better 
than‘ourselves. 

“In short, all things considered, but primarily due to 
the present lack of strength in the cotton export mar- 
ket, we would recommend that some arrangements be 
made for refund of the $25 per 100 pound differential 
to the shipper.” 
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By memo of February 6, 1958, Mr. de la Pens wrote Estes in 
New Orleans as follows, with copies to the other interested 
States Marine offices (Ex. 11): 

“This refers to your letter of January 28 concerning 
the penalty imposed on the above shipment from Hohen- 
berg because of oversized bales. 

“Frankly, the inspector was justified in imposing this 
penalty because Hohenberg in Fresno informed me that 
the bales were oversized but he had hoped they would 
be cleared before the inspector caught up the shipment. 

“Since the inspector examined the bales before they 
were loaded and issued an inspection report, there was 
no choice other than for us to follow through. However, 
because of Woody’s outline to you of this situation, we 
are issuing a correction and will try to conceal it from the 
Inspection Bureau, which I am sure we can do. 

“We are all aware of what Hohenberg is trying to do 
for us, and you can be sure we shall do our utmost to 
meet their requirements.” 


On this record, the Commission was clearly correct in finding 


s knowing and wilful violation of section 16 by Hohenberg. 
As used in regulatory statutes, “wilfully” has been defined to 
mean “deliberately, voluntarily, or intentionally” as opposed 
to inadvertently or negligently. McBride v. United States, 
225 F. 2d 249, 254 (CA 5, 1955), cert. den. 350 U.S. 934; 
Nicastro v. United States, 206 F. 2d 89 (CA 10, 1953); Inland 
191 F. 2d 313, 316 (CA 10, 

7 F. 2d 605 (CA 2, 

“wilfully” 


that Hohenberg was aware ¢€ advance of the shipment 
that some of this cotton would lack the density to qualify for 
the $2.45 rate, but was nevertheless seeking to have the carrier 
protect it at that rate, in disregard of the tariff requirements. 
‘And assuming, arguendo, that Hohenberg had no advance in- 


formation, the proof is clear that when it set out to obtain the 
refund, it had full knowledge that shipside density governed. 
that the rate it had paid was based on shipside tests physically 
made by an agency constituted for that purpose. that the results 
of those tests governed the tariff and bound the carrier, that 
Hohenberg itself had accepted and was bound by a bill of lading 
which conformed to the tests, and that it had no facts of its 
own respecting the actual density. 

Furthermore, although reliably advised by the carrier's San 
Francisco executive that a refund was out of the question in 
view of the shipside density tests. Hohenberg then brought to 
bear on the carrier the influence and pressure of its home office 
for the purpose of having that advice overridden. By this pres- 
sure, Hohenberg confronted the carrier with the alternatives of 
violating the rules of the transportation game or on the other 
hand injuring its relations with a substantial customer and 
possibly losing the customer's business to competing lines (J.A. 
27; Typ. Br., p. 3). Whether or not Hohenberg pointed up 
the importance of maintaining those relations. the reaction of 
the carrier's personnel shows that they recognized fully the 
significance of Hohenberg’s insistence. to the extent. indeed, 
that the carrier decided to make the refund even though it 
knew it to be unjustified and unlawful. Its hope was that it 
could conceal the transaction.* 

Conduct by a substantial and knowledgeable shipper such as 
herein depicted is plainly “unjust, unfair, and forbidden by the 
statute,” as the Commission found (R. 8). Pressuring s car- 
rier into granting an unjustified freight rate not only disad- 
vantages and damages the carrier, but other shippers as well, 
who are thereby competitively harmed. Here. for example. 


“ For its part in the transaction, States Marine has so far been investi- 
gated and criticised by a Congressional Committee (see Fn. 7, supra), fined 
by the conference for violating the conference tariff, and found by the Com- 
mission, in this proceeding, to have violated the carrier portion of section 
16 of the Shipping Act. from which finding it did not seek judicial review. 
Before the Congreesional Committee, States Marine's representatives on 
being queried about the transaction, said they were unable to affer “any 
excuse for it, because if wax wrong, our people were wrong. Ethically, 
morally, and every other way.” See Exs, 194, 19R, p. 3-6, and Report of the 
Antitrust Subcommittee of the House Judiciary Committee, 88th Congress, 
issued March 1, 1902, p. 249, 209-270, 
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although Hohenberg belittles the amount of money involved, it 
obviously did not think it insignificant at the time and the truth 
is the amount may well have been an important factor in the 
sale of the cotton, such as the margin by which Hohenberg out- 
bid its competitors for the business in the first place. As more 
fully noted in Point I hereof, it was precisely evils like these at 
which the shipper proscriptions of section 16 of the Shipping 
Act were aimed. 


IIL The Commission’s finding of violation is supported by, 
substantial evidence 


Hohenberg argues that the Commission's finding that it 
violated section 16 is not supported by substantial evidence 
for three reasons: (1) the December 1957 conversation between 
Messrs. de Ia Pena and Bischoff was not conclusively connected 
with the shipment in question (Typ. Br.. p. 42); (2) States 
Marine's interofice memoranda are unsupported by independ- 
ent evidence of probative value and do not constitute substan- 
tial evidence (Typ. Br.. p. 46); and (3) the Inspection Bureau 
report is uncorroborated hearsay entitled to no weight (Typ. 
Br.. p. 48). It is interesting that Hohenberg finds so much 
fault with the evidence when its sole defense for its conduct 
is bottomed on uncorroborated hearsay. and its whole case is 
marked by a significant failure to offer any proof on relevant 
points. 

1. The cornerstone of the case against Hohenberg and States 
Marine is the report of the Inspection Bureau (Ex. 8). They 
both had full knowledge of it. States Marine computed the 
original freight charge on the basis of it, and because of it 
States Marine thought no rate reduction was justified. Yet 
Hohenberg did not object to the receipt in evidence of the 
Inspection Bureau report, and so stated (JA 17). In its brief 
to the Examiner (pages 18-20). Hohenberg argued that the 
report was uncorroborated hearsay. It did not, however, 
directly challenge the report’s authenticity or veracity either 
there or in its exceptions to the Examiner’s decision (pages 
14-16). And it still does not do so, but now claims it was 
denied the right to examine its author. 
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Like all rights regarding the receipt of evidence the right 
to cross-examine or confront an accuser may be waived. Diaz 
v. United States, 223 U.S. 442, 452 (1912): Interstate Com- 
merce Commission v. Louisville & Nashville R. Co., 227 U.S. 
88, 93 (1913). At no time did Hohenberg demand to examine 
the author of the Inspection Bureau report. but chose to stand 
upon its position respecting Murray gin-pressed cotton. Having 
waived its right to challenge the report directly at the hearing. 
it cannot now allege error for failure to produce the author for 
cross-examination. 

Citing Consolidated Edison Co. v. N.L.R.B., 305 U.S. 197 
(1938). Hohenberg also claims the Inspection Bureau report 
does not constitute substantial evidence (Br.. p. 44) while 
recognizing that creditable and probative hearsay can be the 
proper basis for agency decision. Wullapoint Oysters v. Ewing, 
174 F. 2d 676 (CA 9, 1949). cert. denied 338 U.S. 860 (1950). 

But the Inspection Bureau’s report was a memorandum of 
a transaction made in the regular course of business of the In- 
spection Bureau. e.g., the weighing and measuring of cotton 
bales to be carried by several steamship conferences operating 
out of San Francisco. Such inspections are usual and custom- 
ary procedure, performed by a disinterested third party. and 
they are in the interests of shippers and carriers alike. They 
are expressly provided for in the conference tariffs. The tariff 
here (at p. 18) set forth conditions governing cotton shipments 
and stated they were subject to the rules of the Bureau and 
inspection by it. Hohenberg was bound by these provisions. 
Eastern Motor Express Inc. v. A. Maschmeijer Jr. Inc., 247 
F. 2d 826 (CA 2, 1957). cert. den. 355 U.S. 959 (1958) and cases 
therein cited. 

The report is clearly admissible and would be even in a 
court of law. (See 28 U.S.C. 695 and Palmer v. Hoffman, 318 
US. 109 (1943).) Unless evidence shows the contrary, such 
reports are considered reliable and trustworthy and may be 
introduced to show the truth of the facts included therein. 
Thomas v. Conemaugh & Black Lick R. Co., 234 F. 2d 429 (CA 
3, 1956). Evidence so received is competent evidence. Trav- 
elers Ins. Co, v. Childs, 272 F. 2d $55 (CA 2, 1960); Krote v. 


New York, NH. & H.R. Co., 191 F. 2d 86 (CA 2, 1951), cert. 
denied $42 U.S. SOS. 

Hohenberg has introduced no evidence that indicates the 
report to be incorrect or unreliable. To this date its accuracy 
is not disputed. Moreover, it was received in evidence without 
objection. If evidence of this character is admitted without 
objection, it is to be considered. and must be accorded its natural 
probative effect. even in a court of law. Opp. Cotton Mills v. 
Administrator. 312 US. 126. 155 (1941) and cases cited therein. 
In this regard see also American Rubber Products Corp. v. Na- 
tional Labor Relations Board, 214 F. 2d 47, 52 (CA 7, 1954) 
wherein it was held that hearsay evidence standing alone is not 
sufficient to support a finding if contradicted by clearly admis- 
sible direct evidence. In this case. there is no such contradic- 
tory evidence. We submit that the Inspection Bureau report 
is entitled to great weight as competent evidence of the facts 
therein stated. 

2. As before mentioned. Mr. de la Pena. the only witness who 
had any actual knowledge of the transaction. testified that in 
December of 1957 after the shipment had been booked for the 
ALCA but before delivery to States Marine. he had a conver- 
sation with Hohenberg’s representative in Fresno, Mr. Bischoff, 
who said that some of the bales in the shipment were “over- 
sized.” De la Pena’s testimony on cross-examination reflected 
uncertainty as to whether Bischoff had in mind the 600 bales 
of cotton here involved or some other cotton. He said, also. 
that to him “oversized” meant less than high density cotton. 
indicating it could mean either of the two standard density cot- 
ton classifications with which this case is concerned. (See Fn. 
16. supra.) Because of this, Hohenberg attacks the testimony 
but the attack is without merit. 

Shortly after the December 1957 conversation, the 600 bales 
in question. all standard density and, according to de la Pena, 
“oversized.” were delivered to the carrier and shortly after they 
were shipped out, Bischoff called de la Pena and sought the 
lower of the two rates applicable to standard density bales 
($2.45 vice $2.70). Furthermore, a little later de la Pena and 
other States Marine personnel wrote memos concerning Hohen- 
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berg’s insistence on the $2.45 rate which used the word “over- 
sized” in explaining why the bales were properly rated at $2.45 
rather than $2.70. There was also evidence that from the outset 
Hohenberg wanted “protection” at the $2.45 rate on oversized 
bales. 

The only reasonable and correct conclusion that can possibly 
be drawn from all this is that Bischoff, de la Pena and others 
were using “oversized” in reference to the fact that the 600 bales 
here in question did not qualify for the $2.70 rate, as the In- 
spection Bureau proved by its tests. Mr. de la Pena, of course, 
did not look with disfavor on any efforts to muddy his testi- 
mony, having contributed heavily to States Marine's violation 
of section 16. The truth of what occurred is clear enough. par- 
ticularly when the Bischoff-de la Pena conversations are viewed 
in connection with the contemporaneous memos. 

3. Although Hohenberg alleges that the contemporaneous 
States Marine memoranda are uncorroborated hearsay (Typ. 
Br. 42-46), its attack seems restricted to the statement in Ex. 9 
(the January 26, 1958. memo from Mr. Woody of States Ma- 
rine’s Memphis office to Mr. Wallen of its Los Angeles office) 
reading as follows: 


“Hohenberg was aware that some of the bales were 
oversized but were of the understanding that we would 
protect them with the $2.45 rate on the entire 600 bales 
provided actual measurements were not taken by the 
Inspection Bureau.” 


The Commission did not base its decision solely on the States 
Marine memoranda but on them and the other evidence, in- 
cluding direct testimony which they corroborated. Mr. de la 
Pena, ultimate recipient of the memos and author of one of 
them (Ex. 11) containing a statement which directly substan- 
tiates the above-quoted extract from Ex. 9, testified in the case 
and was extensively cross-examined by Hohenberg’s counsel. 
But no effort was made to contradict anything in Ex. 9 or in 
de la Pena’s own memo beyond the attempt, as previously dis- 
cussed, to engraft upon the word “oversized” a meaning which 
was patently at odds with the way the word was used by the 
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parties at the time of the transaction. Mr. Woody's state- 
ment in Ex. 9 that he was contacted by Hohenberg and that 
Bischoff had contacted de ls Pena regarding the rate reduction 
are corroborated by testimony (JA 9. 31). His statements 
regarding the bill of lading are substantiated by the bill itself 
(Ex. 6). Indeed. the quoted extract from Mr. Woody’s memo 
is not objected to as untrue. only as uncorroborated hearsay, 
and this objection has no merit. The accuracy of every other 
recital in the memorandum and the weight of the surrounding 
evidence lead to the reasonable inference that Hohenberg was 
aware that some of the bales in question did not have enough 
density for the $2.45 rate. Le.. were “oversized.” but Hohenberg 
thought States Marine would nevertheless charge that rate. 

The value of interoffice memoranda and the weight attributed 
to them are not diminished because they may be hearsay. or 
even because. unlike the situation here. they may be in con- 
flict with sworn testimony. Such documents are never in- 
tended to meet the eves of the inquiring public. are unusually 
frank. and are photographs of their purposes at the time they 
were written. Accordingly. they have high value as evidence. 
United States v. Corn Products Refining Co.. 234 Fed. 964 (CA 
2.1916). See also United States v. Gypsum Co., 333 U.S. 364. 
395 (1948). Noevidence contrary to the memoranda here was 
introduced by either States Marine or Hohenberg. The state- 
ments in them standing alone may not constitute substantial 
evidence. but when evaluated in their environment. they are 
substantial evidence and their implication is crystal clear. The 
Commission did not find that Hohenberg violated section 16 
on the basis of a one single piece of evidence but on the cumula- 
tive weight of all the evidence. and it was, we submit, sub- 
stantial evidence. 


IV. The Commission did not shift the burden of proof 


Hohenberg extracts from a 14-page report four brief state- 
ments of the Commission (Typ. Br., p. 51, 52) commenting on 
the state of the evidence, and alleges that the Commission 
shifted to it the burden of proof. This, however. is grounded 
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on Hohenberg’s evaluation of the evidence. It admits that if 
the evidence was, in its own opinion, damaging enough it had 
a duty to rebut that evidence (Typ. Br.. p.52). Its argument 
actually reduces to the proposition that all the pertinent evi- 
dence is uncorroborated hearsay which required no rebuttal by 
Hohenberg. Assuming it had rebuttal evidence that it there- 
fore held back. which we doubt. Hohenberg was wrong in its 
evaluation of the case. For the evidence against it was sub- 
stantial, reliable and probative—the kind that a reasonable 
mind would accept as adequate to support the conclusion 
drawn. John W. McGrath Corp. v. Hughes, 264 F. 2d 314. 316 
(CA 2, 1959). 

By its own admission Hohenberg had a duty to rebut such 
evidence. It did not do so. either through choice or inability. 
and undertook instead to attack the evidence. The comments 
the Commission made about Hohenberg’s lack of an affirmative 
defense do not reflect a shifting of the burden of proof. but are 
accurate observations of the way Hohenberg conducted the 
proceeding. 


V. The Commission’s reasons for its decision are clearly 
stated 


Still not challenging any finding of fact. Hohenberg argues 
that the Commission’s decision does not display the reasoning 
required, e.g., by Commonwealth of Puerto Rico v. Federal 
Maritime Board, 288 F. 2d 419, 110 U.S. App. D.C. 17 (CADC. 
1961) and Secretary of Agriculture v. United States, 347 US. 
645 (1954) (Tp. Br.. p. 26-32). In effect Hohenberg claims 
that it and this Court cannot tell what the Commission meant, 
or why it found the conduct unlawful. It also charges the 
Commission failed to distinguish cases interpreting section 
10(3) of the Interstate Commerce Act, such as Armour Pack- 
ing Co. v. United States, 153 Fed. 1 (CA S, 1907), aff'd 209 
U.S. 56 (1908), and the Federal Maritime Board's decision in 
Port Commission of the City of Beaumont et al. v. Seatrain 
Lines, Inc., supra. 

As shown in Point I hereof, Hohenberg’s reliance on inter- 
pretations of section 10(3) is misplaced and required no state- 
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ment of distinction. The statute here under consideration is 
section 18 of the Shipping Act as amended in 1936, not the 
Interstate Commerce Act. As also there shown, the Beaumont 
case is not relevant and Hohenberg’s reliance on it is misplaced 
and inaccurate. The Commission was not required to dissect 
and analyze cases which had no bearing on the matter before it. 
See Minn. & St. L. Ry. v. United States, 361 U.S. 173, 192-94 
(1959). 

After reciting the relevant facts for the first six pages of its 
report. the Commission explained why it thought Hohenberg 
had violated section 16 (Dec. p. 7-9). It found that States 
Mearine had at first assessed the correct freight rate and Hohen- 
berg had paid it (Dec. p. 7). It then said Hohenberg could 
have rested there or proved the assessment incorrect. Instead, 
Hohenberg accepted the propriety of the charge and yet never- 
theless pressed for a rebate. in disregard of the true facts (Dec. 
p. 8). The Commission pointed out that at no time when 
Hohenberg sought the refund did it have any data on the den- 
sity of the cotton actually shipped to show that the freight 
charge it paid was incorrect .and may have known even before 
the cotton was shipped that some of it was not entitled to the 
freight rate it sought (Dec. p.8.9). Thereupon. the Commis- 
sion succintly stated that to stand upon a demand totally with- 
out factual support is an “unjust and unfeir” device or means 
by which to seek less than the applicable freight charge. 

Why is it unjust. asks Hohenberg. States Marine itself pro- 
vides one answer. The report of the Inspection Bureau tied 
the hands of Stetes Marine (Dec. p. 4). To accede to Hohen- 
berg’s unjustifiable and unsupportable demand meant possible 
criminal prosecution, agency inquiry, and conference sanction. 
To not accede meant possible loss of the future patronage of an 
important shipper. The requirements of section 16, designed 
as they were to also protect honest shippers from the conse- 
quences of such conduct, provide another answer. 

We submit that the Commission clearly set forth the reasons 
for finding as it did. and that this Court can readily understand 
that decision. 
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CONCLUSION 


For all of the foregoing reasons, the report and order of the 
Commission should be affirmed and Hohenberg’s petition for 
review should be dismissed. 

Respectfully submitted, 


Len LOEVINGER, JAMEs L, Pimper, 
Assistant Attorney General Counsel. 
General. Rosert E. MircHe.y, 
Jor, E. HorrMan, Deputy General Counsel. 
Attorney, TxHomas D. Witcox, 
Department of Attorney. 
Justice. Federal Maritime Commission. 
Wasxuincton, D.C. 
August 1, 1962. 
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62 Cr. 363 


United States District Court 
Southern District of New York 


Unrrep STaTes oF AMERICA 
v. 

Tre Pexrxstiak aND OccrpenTaL SreamsHrp CoMPANY, 
MacGrecor Surprrxc Company, INc., Lester J. BowMAN, 
Jou~ H. Facnce. Ixc.. anD Vixcent WoRTMAN, DEFEND- 
ANTS 


Pausreet. J. 


This is a motion by defendants John H. Faunce, Inc. and 


Vincent Wortman to dismiss the second count of a two-count 
information filed on April 17, 1962, on the ground that the 
act alleged to have been committed by them did not constitute 
an offense. 

The Second Count charges that: 


“On or about the 27th day of October, 1960, in the 
Southern District of New York, John H. Faunce, Inc. 
and Vincent Wortman, an officer, agent and employee 
thereof. defendants, unlawfully, wilfully and know- 
ingly did obtain and attempt to obtain transportation 
by water in foreign commerce for property at less than 
the rates and charges which would otherwise be ap- 
plicable by an unjust and unfair device and means, to 
wit, the payment of a rebate of a portion of certain 
shipping charges by the Peninsular and Occidental 
Steamship company, a common carrier by water en- 
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gaged in foreign commerce, and its agent, MacGregor 
Shipping Company, Inc. to John H. Faunce, Inc.” 


Section 16 of the Shipping Act of 1916, 46 U.S.C. § 815, 
pursuant to which this count is framed, provides: 

“Tt shall be unlawful for any shipper, consignor, con- 
signee, forwarder, broker, or other person, or any offi- 
cer, agent or employee thereof, knowingly and willfully, 
directly or indirectly, by means of false billing, false 
classification, false weighing, false report of weight, or 
by any other unjust or unfair device or means to obtain 
or attempt to obtain transportation by water for prop- 
erty at less than the rates or charges which would other- 
wise be applicable.” 


The defendants’ position is that a rebate is not “any other 
unjust or unfair device or means” within the purview of the 
statute. The Government contends that a rebate is encom- 
passed by that language. 

In Prince Line v. American. Paper Exports. 55 F. 2d 1053 (2d 
Cir. 1932), Judge Learned Hand, applying section 16 of the 


Shipping Act. stated, 


“The law did not forbid all concessions to a shipper; 
apparently it assumed that if these were above board, 
and known or ascertainable by competitors. the re- 
sulting jealousies and pressure upon the carrier would 
be corrective enough. But it did forbid the carrier to 
grant such favors, when accompanied by any conceal- 
ment, * * * (p.1055)” 


See also, Ambler v. Blondel Donovan Lumber Mills. 66 F. 
2d 268, 271 (9th Cir. 1933). Thus it appears that the conduct 
made criminal by this section is not a disequality of treatment, 
but a disequality of treatment accompanied by an act of con- 
cealment. Applying that principle to the instant case, whether 
the alleged rebate constituted an offense depends on whether 
the parties concealed or attempted to conceal it. Since that 
will appear after the facts have been developed at the trial, 
the present motion is premature. 


36 


The motion is denied, without prejudice to its renewal at 
the trial. 
So ordered. 
Dated: New Yors, N.Y. 
June 11, 1962. 
(Signed) Edmund L. Palmieri, 
Epxrcnp L. PALMIERI, 
US.DJ. 
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62 Cr. 363 
United States District Court Southern District of New York 


Unitep STaTes oF AMERICA 
v. 

THe PENINSULAR AND OccwENTAL STEAMSHIP CoMPANy, 
Mac Grecor Suiprine Company, Inc., Lesrer J. BowMan, 
Joun H. Faunce, Inc. ann VINCENT WortTMAN, DEFEND- 
ANTS. 


PALMIERI, J. 

The motion for reargument is granted. Upon reconsidera- 
tion the views previously expressed are adhered to. 

The Court’s opinion of June 11, 1962, quoting the first. para- 
graph of section 16, 46 U.S.C. $815, makes it quite clear that 
the Court did not erroneously apply the second paragraph of 


section 16. 

The basis of defendants’ motion to dismiss the indictment 
was that a rebate is not “any other unjust or unfair device” 
within the meaning of the statutory provision because a rebate 
is not analogous to “false billing, false classification, false 
weighing (or) false report of weight,” which are specifically 
enumerated as prohibited devices. I cited and quoted from 
the opinion in Prince Line v. American Paper Exports, 55 F. 
2d 1033 (2d Cir. 1932), because Judge Learned Hand was there 
construing identical language, contained in the second pars- 
graph of section 16. 

Defendant has also cited legislative history indicating that 
Congress was concerned with affording protection to the inno- 
cent carrier who is deceived by a shipper through the use of 
devices prohibited by the section. H.R. Rep. No. 2205, 74th 
Cong. 2d Sess. 1 (1936). It does not follow, however, that 
when the shipper and carrier combine to deceive other shippers 
and carriers through the use of such devices, the shipper is 
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relieved of liability’. Moreover. the defendants’ position that 
only the carrier is guilty under these circumstances is clearly 
untenable because one who aids and abets another in the com- 
mission of a crime is guilty even in the absence of a separate 
provision prohibiting his conduct. 18 USC. $2. 

Counsel also seeks to draw certain implications from my use 
of the term “disequality of treatment.” Perhaps more apt 
language should have been used to avoid the possible implica- 
tion that a comparison between the treatment accorded to 
shippers was intended: the term was intended to refer to a 
disequality between the rates at which defendants obtained or 
attempted to obtain transportation and the rates that “would 
otherwise be applicable.” 

The motion to dismiss the indictment is denied. 

So ordered. 

Dated: New Yors, N.Y. 

July 7, 1962. 
Epmunp L. PavMIeRI. 
US.DJ. 
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Anited States Court of Sippel 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,870 


HOHENBERG BROS. COMPANY, 


Vv. 


THE FEDERAL MARITIME COMMISSION and 
THE UNITED STATES OF AMERICA, 


Respondents. 


Petition for Review of an Order 
Of the Federal Maritime Commission 


REPLY BRIEF FOR PETITIONER 
HOHENBERG BROS, COMPANY 


SUMMARY OF ARGUMENT 


There are three essential elements which have to be proven to 
establish a violation by a shipper of the first paragraph of Section 16 
of the Shipping Act, 1916, as follows: 
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(1) That the shipper has obtained transportation at less than the 
tariff rates; 


(2) That the shipper has engaged in false billing, false classifica- 
tion, or any other unjust or unfair device or means in obtaining such 
transportation; and 


(3) That the shipper knowingly and willfully obtained transporta- 
tion at less than the tariff rates. 


The question of whether transportation was obtained at less than 
the tariff rate is a pure question of fact which is not within the scope of 
this appeal. We do contend, however, that petitioner Hohenberg Bros. 
did not engage in false billing, false classification or in any other unjust 
or unfair device or means and further, as a second and separate defense, 
that its action was not knowing and willful within the contemplation of the 
statute. 


A. As to the Unjust or Unfair Device or Means 
1. The Government's Position: 


The Government takes the position that any time the shipper pays 
less than the tariff rate for transportation, he has violated Section 16 of 
the Act. Under this theory, if a shipper disagrees with the carrier's rat- 
ing of his cargo, he can only adhere to his position under jeopardy of 
prosecution for violation of Section 16 of the Shipping Act. As support 
for this startling proposition, the Government relies solely upon two mat- 
ters: first, an incomplete and inconclusive reference to some general 
statements in the legislative history of the Shipping Act; second, the case 
of United States v. The Peninsular and Occidental Steamship Company, 
et al., in which case the shipper was adjudged not guilty of violating Sec- 
tion 16 of the Shipping Act because his obtaining of transportation at less 
than the tariff rate was not accompanied by any act of concealment. ! 


1 The final decision in this case was apparently handed down subsequent to the 
Government's Brief since it is not set forth therein. 


2. Position of Petitioner: 


It is our position that in order for the Commission to find that 
Hohenberg employed an unjust or unfair device or means, it must be es- 
tablished that a fraudulent or deceptive act was practiced by this ship- 
per upon the carrier. For this proposition, we rely upon numerous cases 
cited in our opening brief (which are not in conflict with any authority 


cited by the Government in its Reply), as well as the legislative history 


of Section 16. 


It is this legal question which we ask the Court to resolve. 


B. The Knowing and Willful Element 


1. The Government's Position: 
The Government argues that Hohenberg's actions were knowing and 
willful within the contemplation of the statute on the basis that this state 
of mind is established by three inter-office memoranda of States Marine 
Lines, the carrier involved, which although admittedly hearsay, are cor- 
roborated by other evidence in the record and therefore are sufficient to 
predicate the requisite finding. | 
2. Position of Petitioner: | 
| 
It is our position that the inter-office memoranda of States Marine 
Lines which were received in evidence over the objection of petitioner's 
| 
counsel are not only uncorroborated by the other evidence in the record 
but are directly contradicted by the testimony of the sole witness placed 
on the stand by the Government, Mr. de la Pena, Vice President of States 


Marine Lines. 


The question of whether this admittedly hearsay evidence is cor- 
roborated by other evidence of independent value and thus sufficient to 
support a finding that Hohenberg acted knowingly and willfully within the 
contemplation of Section 16 of the Shipping Act is the second major ques- 
tion which we ask this Honorable Court to resolve. | 


A FALSE OR DECEPTIVE REPRESENTATION 
IS A!NECESSARY ELEMENT FOR A SHIPPER 
VIOLATION OF SECTION 16 
The Government contends that, despite the false and deceptive 

character of the specific shipper practices expressly prohibited by the 
first paragraph of Section 16, viz., false billing, false classification, etc., 
the phrase "any other unjust or unfair device or means" coming at the 
end thereof must be given a sweeping construction which would prohibit 


any practice which the Federal Maritime Commission or the courts may 


later find adversely affects competing shippers. This interpretation is 
not supported by either a full and complete reading of the legislative his- 
tory of the first paragraph of Section 16, by any acceptable standard of 
statutory construction or by any legal precedent. 


The legislative history of this paragraph shows that it was express- 
ly designed to give common carriers by water protection similar to that 
afforded common carriers by land under Section 10(3) of the Interstate 
Commerce Act. Thus House Report No. 2205, 74th Cong., 2d Sess., p. 1, 
on the original version of S. 3467, stated: 


"The purpose of this legislation is to extend to the 
common carriers by water protection similar to that 
extended to common carriers by land against the use of 
false billing, false labeling, false or misclassification 
of freight, or other means or devices used by shippers 
for the purpose of securing from the carrier a lower 
rate for the transportation of property by water than 
that currently in force by the carrier. Similar provi- 
sions protecting the rail carrier from the practice of 
unscrupulous shippers are found in paragraph (3) of 
section 10 of the Interstate Commerce Act, and it will 
no doubt be recalled that similar protection was afford- 
ed motor truck carriers in the motor truck bill which 
passed the Congress last year." 
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Similarly House Report No. 2598, 74th Cong., 2d Sess., p. 2, accompany - 
ing the revised bill, stated: 


"The purpose of S. 3467, as it passed the Senate, is 
to extend to transportation by water protection similar 
to that extended to common carriers by land. [Reciting 
provisions of the bill] ... Substantially similar provi- 
sions exist protecting the rail carrier from the practice 
of unscrupulous shippers as will be seen in paragraph 3 
of section 10 of the Interstate Commerce Act. Substan- | 
tially similar protection was afforded motor truck carri- | 
ers in the motor truck bill which passed the Congress 
last year." 


It is also clear that the only unjust or unfair devices or means pro- 

| 
hibited by Section 16 are those of the same character as the specific false 
practices set forth in the section. | 


"Mr. Berkey. If 'unjust or unfair' were in there, 
that would be a different thing, but it is the omission of 
that with which Iam concerned. I am speaking now to 
S. 3467 as printed. 

"Mr. Ramspeck. I think the chairman's comment is | 
very pertinent, that the language certainly means that you! 
must attempt to get a lower rate by false billing, false 
claim, false representation, or other device or means. 


| 
"Mr. Berkey. It does not say ‘other false device or ! 
means.' | 


"The Chairman. I think by the familiar rule of the | 
law, 'false' would be read in there, or ‘unfair or unjust.'|"" 


Fisheries, House of Representatives,74th Cong., 2nd Sess., p. 27 (1936). 
As is set forth in Part I of Petitioner's opening Brief, the courts 
have held that the gist of the parallel prohibition in Section 10(3) is the 
fraud or deception employed by unscrupulous shippers to obtain’ a re- 
duced rate from carriers, United States v. Sterling Salt Co., 200 Fed. 
593, 597 (W.D. N.Y. 1912); Davis v. United States, 104 Fed. 136, 139 (6 
Cir. 1900); Greenwald v. Weir, 111 N.Y.S. 235, 239, 59 Misc. 431 (S. Ct. 
Appellate Term, 1908); and in Armour Packing Co. v. United States, 153 
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Fed. 1 (8 Cir. 1907), affirmed 203 U.S. 56, 28 S. Ct. 428, the Eighth Cir- 
cuit held that the “device or means” prohibited in Section 10(3) is a 
scheme of the same deceptive character as the other devices specifically 
named, viz., false billing, false classification, etc. 


The similarity between Section 10(3) of the Interstate Commerce 
Act and the first paragraph of Section 16 of the Shipping Act, 1916, com- 
pels a like construction. U.S. Navigation Co. v. Cunard Steamship Co., 
284 U.S. 474, 481,52 S. Ct. 247, 249 (1932). The Commission's prede- 
cessor, the Federal Maritime Board, in the only decision handed down 
interpreting the meaning of "unjust or unfair device or means" under 
Section 16 of the Shipping Act, followed the ruling of the Armour case 
and held that the only type of devices or means whose employment was 
prohibited was thatiof the same general class specifically set forth in 


Section 16. Beaumont Port Commission v. Seatrain Lines, Inc., 3 F.M.B. 


556, 563 (1951). This agency thus followed the Court decision construing 
Section 10(3) of the Interstate Commerce Act and applied the same stand- 
ard to shippers using water transportation as the Interstate Commerce 
Commission and the courts have applied to shippers using land trans- 
portation. 


We respectfully suggest that to apply a double standard is unsup- 
ported by precedent, statutory construction or common sense. 


The Government, in its reply brief, chooses to ignore the fact that 
the legislative history conclusively establishes a Congressional intent to 
accord under the first paragraph of Section 16 of the Shipping Act the 
identical type of protection accorded by Section 10(3) of the Interstate 
Commerce Act. Instead, by selective excerpts from general language 
contained in the legislative history, the Government seeks to create the 
impression that Congress intended to confer upon competing shippers a 
blanket protection against any and all attempts of shippers to get lower 
rates whether or not they involve any deception being practiced upon the 


carrier. 
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A review of the legislative history in its proper context shows that 
this was not the case but that Congress recognized that by preventing 
shippers from engaging in fraudulent or deceptive practices against car- 
riers they would not only protect the carriers themselves but would con- 


fer incidental derivative protective upon competing shippers. | 


| 
For the convenience of the Court, we set forth below the completed 


excerpts from the legislative history upon which the Government relies 
| 
| 


(Government Reply Brief, p. 14). 
| 
The following colloquy occurred between Committee Chairman 


Bland and Mr. Sinclair, Chairman, Transatlantic Associated Freight Con- 
ference (Hearings on S. 3467, supra, p. 13): 


"The Chairman. .. . It is your contention as to the 
second provision of section 16 as it now exists that that 
prevents the carrier from doing that (allowing a person | 
to obtain a rate less than that applicable), but does noth- | 
ing to prohibit the shipper or these other people who are | 
intended to be covered by the amendment from getting the 


benefit of false billing, and so forth? 


"Mr. Sinclair. Yes, sir; and gives no protection to 
the carrier for things the carrier knows nothing of. I 
think it [is decidedly in the interest more of the honest 
shipper than the carrier. The carrier gets only the dif- | 
ference in the freight, but the shipper might have lost the | 
entire order. | 


"It is also protection of one broker against another. 
If one broker is stealing, the broker that has the account | 
and will not steal is apt to lose the account. It just runs | 
all down the line." (Emphasis added) 


At the time, the only prohibition in the Act covering false billing, 
false classification, use of unjust or unfair device or means was contain- 
ed in Section 16 Second and was directed solely against the carrier. The 
above excerpt from the legislative history shows the intent to protect 


| 
- The material in the brackets is that portion of the quotation which is set 
forth in the Government's Brief. | 
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carriers "for things the carrier knows nothing of."" The protection to 
competing shippers was derivative only and flowed "down the line” to 
them only in those cases when the carrier had been imposed on. 


Mr. Chandler, representing the Shippers' Conference of Greater 
New York, pointed out (Hearings on S. 3467, supra, p. 20) that: 


“Responsible shippers, and we believe without any 
question a large majority of all shippers, have no desire 


to violate the law or to obtain by subterfuge transporta- 
tion at less than the proper rate. There are, however, 
some shippers who [will adopt any device to secure an 
advantage. } 3 This class is not numerour compared with 
the whole number of shippers, but there are enough of 


them seriously to impair the revenues of the carriers. 
. ..” (Emphasis added). 


This completed quote shows that Congress was concerned solely with 
fraud or subterfuge practiced by shippers upon carriers. And Mr. Rob- 
inson, representing various intercoastal lines and an inspector of a car- 
riers’ bureau established to investigate reports of false weights and mis- 
classification, stated (Hearings on S. 3467, supra, p. 22): 


"It must be emphasized to your committee that 
these examples (of false weights and misclassification) 
do not represent a universal condition, but an apparent 
effort by a minority of shippers to take unfair advantage, 


not only of the water carriers, but of competitive ship- 
pers who do not resort to such tactics. 


"The damage done to the honest competitor is per- 
haps greater than to the carrier. If the carrier's vigi- 
lance does not catch such errors, [the carrier stands to 
lose a portion of the revenue to which he is entitled, but 
the honest business competitor may lose the sale of his 
merchandise to a competitor who resorts to such prac- 
tices to secure an advantage to which he is not entitled. ]" 
(Emphasis added). 


4 


3 The material in the brackets is that portion of the quotation which is set 
forth in the Government's Brief. 


¢ The material in the brackets is that portion of the quotation which is set 
forth in the Government's Brief. 
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Again, this shows that the situation which Congress intended to remedy 
by the first paragraph of Section 16 was one where the carrier had been 
deceived by the shipper. There was no intent to protect a competing 
shipper where the harm did not flow from the deception practiced against 


the carrier. 


The logic of the Government's argument is as follows: | 


1. The legislative history demonstrates an intent to confer a 
blanket protection on competing shippers. | 

2. Competing shippers can be harmed even though deception is 
not practiced upon the carrier. | 
3. Therefore, deception or fraud upon the carrier is not essential 


to a violation by a shipper of Section 16 of the Act. 


As we have shown above, there is no support for the major pre- 
mise; therefore, the entire argument must fail. | 


In an attempt to support its argument that Petitioner violated Sec- 
tion 16 of the Act, although he neither practiced fraud nor deceived the 
carrier, States Marine Lines, the Government relies upon two opinions 
handed down by Judge Palmieri in United States v. Peninsular and Occi- 

dental Steamship Company, 62 Cr. 363, U.S.D.C., S.D. New York. The 
fact of the matter is that the shipper in that case was held not to have 
violated Section 16 since his obtaining of less than the tariff rate was 
not accompanied by any concealment. The court found that the refund 
of freight moneys was not secretive since the shipper had maintained 


business records of the transaction. | 


To the extent that the Government now predicates its position on 
the Peninsular case, concealment is one essential element of the offense. 
The Federal Maritime Commission did not find that Hohenberg concealed 
the transaction. In fact the record establishes the contrary. 


There was no concealment from the carrier, other shippers or the 
general public. Hohenberg's protest of the assessed rate was an open, 
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bona fide one based upon its long experience with Murray gin-pressed 
bales; Hohenberg believed that a mistake had been made, believed that 
it rightfully questioned the charges, and its vice-president testified that 
Hohenberg would do so again under similar circumstances (JA 22-24). 
The courts have held that "concealment" must be the result of some af- 
firmative act of the accused, calculated to prevent discovery of the prac- 
tice charged: mere silence or non-disclosure is not enough. Overfield 
v. Pennroad Corp.. 146 F.2d 889. 896 (3 Cir. 1944); Service Life Insur- 
ance Co. v. Weinberg, 81 F.2d 359, 361 (7 Cir. 1936); United States v. 
Thornton, 178 F. Supp. 42, 43 (E.D. N.Y. 1959). Here, there was no af- 
firmative effort by either Hohenberg or States Marine to conceal the 
basis for their differing positions as to the density of the cotton or to 
conceal the transactions between them, such as a destruction of the bill 
of lading (showing original assessment of the higher rate), the check re- 
funding the overcharge, or the States Marine inter-office memoranda. 
Cf. In re Sorkowitz, 19 F. Supp. 723 (S.D. N.Y. 1937) (where the court 
held that the elimination of record entries of transactions was a "'con- 
cealment” with intent to defraud). 


We respectfully submit that the Peninsular case, with its require- 
ment of concealment, is wholly inconsistent with the Government's the- 
ory. Further, the Federal Maritime Commission did not find that Hohen- 
berg attempted to conceal any phase of the transaction and this court on 
review should not make such a factual determination. * Therefore, an 
application of the standard of the Peninsular case to the instant cause re- 
quires a reversal of the decision of the Federal Maritime Commission. 


It is also a well-established rule of statutory construction that the 
terms of a penal statute creating a new offense must be sufficiently ex- 
plicit to inform those subject to it what conduct will make them liable to 


. In the Peninsular case, the question of whether or not the shipper concealed 
the transaction was a matter for the jury and was dispositive of the case. 
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its penalties, Connally v. General Const. Co., 269 U.S. 385, 46 S.Ct. 126, 
127 (1926); McBoyle v. United States, 283 U.S, 25, 51 S.Ct. 340,/341 
(1931); Lanzetta v. State of New Jersey, 306 U.S. 451, 59 S.Ct. 618, 619 
(1939), and that the terms of a statute cannot be extended on any theory 


or speculation of what Congress might have done if it had a particular 
problem in mind. McBoyle v. United States, supra; Viereck v. United 
States, 318 U.S. 236, 63 S.Ct. 561, 564 (1943). In the McBoyle case, the 
Court reversed a conviction under the National Motor Vehicle Theft Act 
for transporting a stolen airplane between states on the ground that an 
airplane was not within the phrase "or any other self-propelled vehicle 
not designed for running on rails." § The Court, through Chief Justice 
Holmes, stated: 


"Although it is not likely that a criminal will care- 
fully consider the text of the law before he murders or 
steals, it is reasonable that a fair warning should be 
given to the world in language that the common world 
will understand, of what the law intends to do if a certain | 
line is passed. To make the warning fair, so far as pos-_ 
sible the line should be clear. When a rule of conduct is | 
laid down in words that evoke in the common mind only | 
the picture of vehicles moving on land, the statute should | 
not be extended to aircraft simply because it may seem | 
to us that a similar policy applies, or upon speculation | 
that if the legislature had thought of it, very likely broad- 
er words would have been used. United States v. Bhagat | 
Singh Thind, 261 U.S. 204, 209, 43 S.Ct. 338, 67 L.Ed. 616." 
283 U.S. 25, 27, 51 S.Ct. 340, 341. | 


Here, the first paragraph of Section 16 prohibits practices where- 


by shippers obtain lower rates from carriers by specific deceptive prac- 
tices. To the common mind, and under the ejusdem generis rule follow- 
ed in the Armour and Beaumont cases, the subsequent general prohibition 


| 
runs to practices of the same character. There is nothing therein which 


a | 
. Section 2 of the National Motor Vehicle Theft Act provided that the term 
"'motor vehicle’ shall include an automobile, automobile truck, automobile wagon, 
motor cycle, or any other self-propelled vehicle not designed for running on rails." 
| 
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would put shippers on notice that this paragraph was intended to encom- 
pass "all unfair rate practices," whatever they may be, as urged by Re- 


spondents (Respondents' Brief, page 15). Such a construction constitutes 


an unwarranted attempt to re-write the statute in conformity with what 
Respondents conceive (mistakenly, as we point out above) to have been 
the intention of Congress. 


In fact, Respondents would graft on to Section 16, by statutory con- 
struction, the broader prohibitions against rebates and concessions which 
Congress previously found necessary to add by specific legislation to the 
Interstate Commerce Act. As is set forth in Petitioner's opening Brief, 
prior to the Elkins Act a shipper’s obtaining of concessions or rebates 
in interstate commerce, when unaccompanied by fraud, was not prohibited 
by the statutory counterpart of Section 16, i.e., Section 10(3) of the Inter- 
state Commerce Act. Respondents admit that the legislative history of 
the first paragraph does not show that Congress even considered the 
Elkins Act. Since the legislative history shows that Congress expressly 
adopted for application in foreign commerce prohibitions against ship- 
per practices comparable to those in Section 10(3) of the Interstate Com- 
merce Act, but did not even consider the broader prohibitions of the 
Elkins Act, there can be no presumption that Congress, by its silence, 
thereby intended that the broader prohibitions of the Elkins Act were to 
be read into Section 16. 


0 


THE COMMISSION'S FINDING THAT HOHENBERG 
KNOWINGLY AND WILLFULLY VIOLATED SECTION 16 
IS NOT SUPPORTED BY SUBSTANTIAL EVIDENCE 
The Government contends that (1) the report of the Inspection 

Bureau, (2) the testimony of Mr. de la Pena, a Vice President of States 
Marine, and (3) the States Marine inter-office memoranda establish a 
knowing and willful obtaining by Hohenberg of transportation at a rate 
lower than applicable under the steamship tariff. Petitioner contends 


| 
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that the report of the Inspection Bureau is not binding upon it, that the 
inter-office memoranda of States Marine are uncorroborated hearsay 
upon which no finding can be made as to Hohenberg, and that the testi- 
mony of Mr. de la Pena, the Government's own witness, contradicts the 
finding of the Commission. It is further Hohenberg's position that it had 
a reasonable basis to contest the rate applied to this shipment by the car- 


rier. 


1. The Inspection Bureau Report 


The inspection of the shipment here involved was made by the Pa- 
cific Cargo Inspection Bureau. The Commission found the Bureau to be 
an agent of the Pacific Coast European Conference (JA 71) and, as an 
agent for the Conference, the Bureau was also an agent for States Marine, 
the carrier respondent before the Commission, which was a member car- 
rier of the Conference. The Bureau was not, therefore, a disinterested 
party. Under agency law, the knowledge and action of an agent is con- 
sidered to be that of his principal; hence the inspection report was, in 
essence, that of the carrier States Marine involved in the proceéding be- 


fore the Commission. 


The inspection report of the Bureau, therefore, was no mare bind- 
ing upon Hohenberg than a contention by the carrier, itself, that the cargo 
did not possess the requisite density. The fact that a carrier's tariff 


governs the shipments thereunder does not estop a shipper from chal- 


lenging the application of its provisions. 


On the other hand, Hohenberg has consistently contended that the 
cotton shipment involved possessed the density required for the ‘rate 
which it sought to have the carrier apply. Hohenberg's Vice President 
testified that his Fresno and Memphis offices "rightfully questioned the 
matter (the assessment by the carrier of the higher rate) and would do 
so again under similar circumstances." (JA 24). | 


14 


Further, the record shows that the accurate measurement of cotton 
bales is extremely complicated and readily subject to error; that a dif- 
ference of one inch in measuring the length, width and depth of a bale 
would change the applicable rate; and that, had the Bureau used even 
fractions of an inch in measuring the bales, a number of the bales in 
question would no doubt have shown the density required for the rate 
sought by Hohenberg (JA 23-24). 


The record also shows that the cotton bales were processed by the 
Murray gin press, which produces bales weighing at least 27 pounds per 
cubic foot (the requisite tariff density) and that Hohenberg's five years’ 
experience with such bales was that they consistently maintained that 
density. This is the first time in Hohenberg’s five years' experience 
that cotton so processed has even been alleged to have a lesser density. 
Past operations of a particular machine constitute reliable evidence that 
the machine produced the same condition on the specific occasion in ques- 
tion, i.e., on this occasion, that the Murray gin press compressed bales 
to 27 pounds per cubic foot. Wigmore on Evidence (3d ed.), § 450, 451; 


Southern Pac, Co.'v. Kauffman, 50 F.2d 159 (9 Cir. 1931) (where the 


court properly considered the past operation of a railroad wig-wag sig- 
nal at a rail crossing in determining its operation at the particular in- 
stant involved in the proceeding); Enghlin v. Pittsburg County Ry. Co., 
36 Pac. 2d 32 (1934) (where the court determined the maximum speed 

of a particular car by the speed achieved by a car of a similar type). In 
reliance on this past performance of the Murray gin press, Hohenberg 
paid a premium of $2 per bale for this density, which is no small indica- 
tion of Hohenberg's conviction as to its true density. 


Even assuming arguendo that the Inspection Bureau report even- 
tually proved to be correct, this does not mean that Hohenberg had to 
disregard its experience in handling cotton processed by a Murray gin 
press and accept the statement of the carrier, adduced through its agent, 
the Pacific Cargo Inspection Bureau. Certainly a disagreement between 


a carrier and a shipper as to the density of cotton bales, the determination 
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of which is dependent upon accuracy to an inch should not be held to con- 
stitute the knowing and willful sharp practice of the type proscribed in 
Section 16 of the Act. To so hold would require shippers to surrender 


their right to insist upon what they believe to be the proper rate assess- 
ment or run the risk of the imposition of criminal sanction. There is 
nothing in the statute, its legislative history or the decisions which sup- 
port such a conclusion, nor is it justifiable on grounds of public policy. 


2. The de la Pena Conversation | 
The testimony of Mr. de la Pena is (1) irrelevant because it was 
never connected with the shipment of 600 bales of cotton here in ques- 
tion, and (2) immaterial since it failed to establish in any way that the 
bales were not of the density which would entitle Hohenberg to the lower 
rate. (See Petitioner's Opening Brief, pp. 23-27). Furthermore, and 
most important, this witness' testimony is relied upon by the Govern- 
ment to establish that Hohenberg knew that the cotton involved did not 
possess the tariff density required for Standard Density B cotton (27 
pounds per cubic foot). The testimony of this witness is directly to the 
contrary. : 


"Q. Do you have any knowledge that Mr. Bischoff 
[Hohenberg's representative] knew that any of this cot- 
ton did not measure up to the standard density "'B" as 
subsequently determined by the inspection report? 


"A, No. If he had any knowledge of it, he didn't 
reveal it to me” (JA 15). 


3. The States Marine Inter-Office Memoranda 


The Government attempts to attribute knowledge of the density of 
the cotton shipments to Hohenberg on the basis of inter-office memoranda 
written by one employee of States Marine to another, although it candidly 
admits that they are hearsay and require corroboration before any find- 
ing can be based upon them (Government's Brief, pp. 29, 30). The unfairness of 
this is compounded by the fact that the statements in these communica- 


tions relied upon by the Government are not statements made by either 
| 


16 


the writer or the recipient of the memoranda, but by a third person who 
was not brought in by the Government to establish its case. 


In summary, there is no testimony in the record which can be view- 
ed as corroborating the hearsay statements contained in the States Ma- 
rine inter-office memoranda. As we have previously shown, the inspec- 
tion report is tantamount to a unilateral determination by the carrier 
through its agent that a certain rate should be assessed -- and this is 
not binding upon the shipper; the testimony of Mr. de la Pena not only 
does not corroborate the allegations of the inter-office memoranda as to 
Hohenberg’s awareness of the density of the shipment, but flatly contra- 
dicts it since de la! Pena testified that Hohenberg had no such knowledge 
(JA 15). Furthermore, the statements in the memoranda relied upon by 
the Government are such that the writer would not have been permitted 


to testify concerning them had he been present in the hearing room since 
they related to the state of mind of a third party, viz., Hohenberg. 


There is therefore not a shred of reliable and probative evidence 
in this record to predicate a finding that Hohenberg knowingly and will- 
fully obtained transportation at less than the tariff rate. 


suet 


THE GOVERNMENT FAILS TO SHOW THAT THE 
COMMISSION DID NOT CAST UPON HOHENBERG 
THE BURDEN OF PROVING ITS INNOCENCE 
In contending that the Commission did not shift the burden to Hohen- 

berg, the Government argues (1) that the evidence against Hohenberg was 
substantial, and (2) that the Commission's statements regarding Hohen- 
berg's failure to introduce evidence in its defense were merely commen- 
tary on the way Hohenberg conducted the proceeding. 


First, Hohenberg has shown in Part IV of its Opening Brief and in 
Part II of this Brief that the evidence on which the Commission relied 


was irrelevant, immaterial and hearsay which failed to constitute the 
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substantial evidence required by the Administrative Procedure Act to sup- 
port its decision. The Government does not deny that, if the Court so finds, 
the Commission's decision is in error and it would make no difference 


whether or not Hohenberg lifted a finger in its defense. 


Second, it is clear from the Commission's language that it attempted 
to cast the burden on Hohenberg and that it considered the absence of evi- 
dence on behalf of Hohenberg of persuasive force in finding that Hohenberg 
violated Section 16. Thus the Commission stated that ''Hohenberg did not 
meet its burden of overcoming the evidence,” "it is highly significant that 
Hohenberg has at no time offered any proof,"" "nowhere in the record does 
Hohenberg deny or contradict," "Hohenberg neither offered nor attempted 
to offer contradictory evidence," etc. (JA 76, 77). Hohenberg submits 


therefore that the Commission's decision clearly shows that it attempted 
to dodge its burden of proof and improperly attempted to shift that burden 


onto Hohenberg. 


CONCLUSION 


In view of the foregoing and the argument set forth in its: 
Brief, Hohenberg Bros. Company respectfully requests this Court to set 
aside the Commission's order and remand the proceeding to the Commis- 
sion for entry of an order dismissing Hohenberg from the proceeding be- 


fore the Commission in its Docket No. 892. 
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